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Mr. Speaker & Members: 

The House Committee on Criminal Jurisprudence for the 88th Texas Legislature is proud to 
submit this interim report for the 89th Texas Legislature’s consideration. 
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FO R E WO R D  

Committees only work because of  the support the Committee Coordinator’s Office provides, 
so we’d first like to thank Stacey Nicchio, Damian Duarte, and the rest of  their team. We owe 
a lot to staff  from the Speaker’s Office as well, especially Shakira “Ky” Pumphery, Margo 
Cardwell, Jason Briggs, and Cait Wittman. And the committee is indebted to House 
Parliamentarians Sharon Carter and Hugh Brady and Assistant Parliamentarian Tom Samuels, 
the Texas Legislative Council (especially Brett Ferguson), our sergeants-at-arms under Kara 
Coffee, Chief  Clerk Stephen Brown and his office, and the many dedicated public servants 
outside the House who assisted the committee when it reached out to them (particularly TDCJ 
Governmental Affairs Director Kate Blifford). 

The interim work of  the committee wouldn’t have been possible without the staff  who work 
so hard for each member. And several House staffers, both inside and outside the committee, 
went above and beyond to help us get things done—to Emily Fankell, Cassie Hoyer, Jeff  
Madden, Lauren Young, Cassidy Zgabay, Kelly Peterson, Cara Santucci, Jackie Curatola, Ann 
Jacobo, and everyone else who lent a hand, thank you. 

We also offer our sincerest gratitude to the numerous agencies, experts, and (above all) 
members of  the public who shared information and insights with us throughout the interim. 
The witnesses who generously donated their time to testify at our hearings are in a very real 
way the co-authors of  this report. 

Finally, for reasons that will become apparent as you read, we make this commitment to Robert 
Roberson and his dauntless attorney, Gretchen Sween: We won’t quit until the legal roadblocks 
and blind spots you’ve experienced no longer stand in the way of  justice for future Texans. 
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CO M M I T T E E  & CH A RG E S  

House Speaker Dade Phelan appointed the following members to serve on the House 
Committee on Criminal Jurisprudence for the 88th Legislative Session: 

Joe Moody—Chair 
David Cook—Vice Chair 
Drew Darby 
Jeff  Leach 
Rhetta Bowers 
Christina Morales 
Brian Harrison 
Salman Bhojani 
Nate Schatzline1 

House Rules gave the committee the following organization and jurisdiction: 

Section 7. Criminal Jurisprudence—The committee shall have nine members, with 
jurisdiction over all matters pertaining to: 

 (1) criminal law, prohibitions, standards, and penalties; 

 (2) probation and parole; 

 (3) criminal procedure in the courts of  Texas; 

 (4) revision or amendment of  the Penal Code; and 

 (5) the following state agencies: the Office of  State Prosecuting Attorney and 
the Texas State Council for Interstate Adult Offender Supervision.2 

The committee was given the following interim charges: 
1 Monitoring: Monitor the agencies and programs under the Committee’s 

jurisdiction and oversee the implementation of  relevant legislation passed by the 
88th Legislature. Conduct active oversight of  all associated rulemaking and other 
governmental actions taken to ensure the intended legislative outcome of  all 
legislation, including the following: HB 17, relating to official misconduct by and 
removal of  prosecuting attorneys. 

2. Protecting Survivors Against Crimes of  Abusers: Examine the shift in 
criminalization of  children by human traffickers into other criminal enterprises, 
such as aggravated robbery, as well as the Texas Penal Code definition of  “duress” 
as an affirmative defense for survivors of  human trafficking and domestic 
violence. Make recommendations to prevent the criminalization of  survivors of  
human trafficking and domestic violence for the crimes of  their abusers.3 

The committee studied these charges through testimony and written materials taken at 
hearings held in Austin on July 9th, September 16th, October 16th, and October 21st, 2024.
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CH A RG E  1—MO N I T O R I N G 

Moni tor  the  ag enc ies  and  prog rams under  the  Commit tee ’s  
ju r i sd ic t ion  and oversee  the  implementa t ion  of  re l evant  
l eg i s l a t ion  passed  by  the  88th  Leg i s l a ture.  Conduct  ac t ive  
overs ight  of  a l l  a s soc ia ted  r u lemak ing  and  other  g over nmenta l  
ac t ions  t aken  to  ensure  the  in tended  l eg i s l a t ive  outcome of  a l l  
l eg i s l a t ion ,  inc lud ing  the  fo l lowing :  HB 17 ,  re l a t ing  to  of f i c i a l  
misconduct  by  and  remova l  of  prosecut ing  a t tor neys.  

H e a r i n g  

The committee held hearings on July 9, 2024, in Capitol Extension room E2.030 and 
September 16, 2024, in Capitol Extension room E2.010 to consider charge one. This is the 
official witness list generated from electronic witness affirmation forms: 

Implementation of  HB 17 
Edmonds, Shannon (Texas District and County Attorneys Association (TDCAA)) 
Petricek, Cleo (Self; Travis County Crime Victims Group) 
Pressley, Nikki (Texas Public Policy Foundation) 

Implementation of  HB 6 
Bruner, Sarah (Tarrant County Criminal District Attorney’s Office) 
Place, Allen (Texas Criminal Defense Lawyers Association) 
Redwine, Shanna (Montgomery County District Attorney’s Office) 
Wilkerson, John (TMPA) 

Implementation of  HB 611 
Flatt, Bryan (TMPA) 
Voyles, Molly (Texas Council on Family Violence) 

Implementation of  HB 842 
Holmes, Sylvia (Justice of  the Peace & Constable Association) 

Implementation of  HB 1221 
Henry, Patti (Self; County and district clerks association of  texas) 
Steffa, Ron (Tx Department of  Criminal Justice) 
Registering, but not testifying: 
Clayton, Bryant (Texas Comptroller of  Public Accounts) 
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Implementation of  HB 1442 
Gomez, Francisco (Houston Police Department) 

Implementation of  HB 1826 
Bowen, Chris (Texas department of  public safety) 
Castillo, Korry (Comptroller of  Public Accounts) 

Implementation of  HB 2897 
Amps, Emily (Texas AFL-CIO) 
Gharakhanian, Stephanie (Travis County District Attorney’s Office) 

Implementation of  HB 3956 
Henry, Patti (Self; County and District Clerks Association of  Texas) 
Mills, Brady (Texas Department of  Public Safey - Crime Laboratory Division) 

Implementation of  HB 4906 
Shepherd, Paul (University of  Texas System) 

The report and recommendations below are based on the testimony and materials these 
witnesses submitted to the committee as well as research conducted by committee staff. 

H o u s e  B i l l  1 7 — R o g u e  P r o s e c u t o r s  

The committee was specifically charged with monitoring and oversight of  HB 17 by Rep. 
David Cook, which was captioned “relating to official misconduct by and removal of  
prosecuting attorneys.”4 

The bill was a response to “local prosecutors adopting internal policies and issuing public 
pronouncements that entire classes of  crimes would not be prosecuted within their respective 
jurisdictions.”5 Under HB 17, a wholesale refusal to prosecute a specified offense is official 
misconduct, which can mean a prosecutor’s removal through a petition filed by a resident in 
the prosecutor’s jurisdiction.6 The bill also created certain exceptions, such as pretrial diversion, 
and outlined procedures for handling and resolving these petitions.7 

Four petitions have been filed across the state since HB 17 became law.8 These have, in some 
instances, exposed the danger of  the process being weaponized. In Hays County, for example, 
a petition was filed by the disgraced county clerk for relatively clear political purposes.9 
Another was filed in Travis County by a defendant who was then facing charges from the 
prosecutor’s office.10 On the other hand, each of  these was quickly dismissed, so the 
protections built into the bill have been effective so far. 

None of  these petitions has resulted in removal of  a prosecutor.11 However, according to its 
author, the bill’s primary goal has always been to unlink politics from prosecution and prohibit 
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blanket non-enforcement policies, which undermine the laws we pass.12 In that sense, the new 
law has been a success because the policies that led to the filing of  the bill in the first place 
have changed.13 Prosecutors, for their part, have been satisfied with the exceptions within the 
bill, which have maintained the prosecutorial discretion necessary to do the job effectively.14 

One witness expressed concern that implicit policies can still skirt the intent of  the law.15 Her 
solution would be an investigative body to oversee prosecutors, which could be more nuanced 
and responsive than a court applying rigid legal standards.16 There was once a limited version 
of  such an oversight body. The Prosecuting Attorneys Coordinating Council (PACC) lasted 
for eight years before being “disbanded in 1985 due to a lack of  funding, inefficiencies, and 
redundant efforts.”17 

Other states have considered such 
oversight bodies, such as Georgia, where 
legislation to create an investigative 
commission has been proposed.18 
Others have alternative systems, such as 
removal by the governor in Florida or a 

petition to the state supreme court by the attorney general in Tennessee.19 However, the Texas 
Constitution would have to be amended to implement any system that subjected a prosecutor 
to the authority of  another entity or agency beyond the current removal petition structure.20 
As a result, any external oversight entity would be limited in scope, and as we saw firsthand 
with PACC, that might not be worth the results it could produce. 

That issue—the cost of  implementation and who bears it—has been a consideration in HB 
17 from the beginning. There are undoubtedly some expenses borne by the parties involved, 
including the county in which removal is sought, the prosecutor appointed to pursue the 
petition, and the prosecutor the petition is meant to remove. 

So far, in each real-world petition, costs have been absorbed within existing budgets, although 
that might not be feasible if  a petition were taken all the way through trial.21 The specter of  
personal responsibility for costs has also influenced removal petitions in the past,22 although 
HB 17 does provide for possible attorney’s fees to offset that.23 Unfortunately, there’s no 
similar deterrent for bad faith filings that are disposed of  before the trial stage, which still 
impose some costs on local governments. 

Although we do believe in prosecutorial 
innovation, there’s a difference between an 
innovative prosecutor and someone who’s trying 
to erode the rule of law. 

NNIIKKKKII  PPRREESSLLEEYY,,  TTEEXXAASS  PPUUBBLLIICC  PPOOLLIICCYY  FFOOUUNNDDAATTIIOONN  
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O t h e r  B i l l s  

The committee also reviewed the implementation of  several other bills. These were chosen 
for their suitability to being monitored so soon after being passed, either because of  their 
technical nature or the quantifiable results we expect from them. 

H o u s e  B i l l  6 — Fe n t a ny l  

HB 6, by Rep. Craig Goldman, was captioned “relating to the designation of  fentanyl 
poisoning or fentanyl toxicity for purposes of  the death certificate and to the criminal penalties 
for certain controlled substance offenses; increasing a criminal penalty.”24 

Its bill analysis laid out the epidemic that prompted it: 

In recent years, overdoses in the United States have seen an alarming increase due to 
the increased production and smuggling of  fentanyl, an incredibly potent synthetic 
opioid. According to the CDC, in the 12-month period ending in November 2022, 
more than 75,000 Americans died from an overdose of  synthetic opioids, mainly from 
fentanyl. In Texas, the Department of  Public Safety has seized over 353 million lethal 
doses of  fentanyl since the beginning of  Operation Lone Star in March 2021, 
according to the governor’s office.25 

HB 6 aimed to combat that crisis26 through increased penalties for crimes involving fentanyl 
and the creation of  new offenses that specifically cover manufacture or delivery of  fentanyl 
that results in a death. The bill also imposed additional requirements for medical certification 
of  fentanyl deaths and moved fentanyl into its own penalty group, with both measures 
intended to improve data collection about fentanyl crimes and deaths.27 

More than 46 people have already been charged with fentanyl murder under HB 6—almost 
one per week at the time of  the committee hearing.28 HB 6 has actually shifted the lines 
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between federal and state prosecutions, with the federal government sometimes deferring to 
Texas in cases it would’ve once taken over.29 This is a marked change from early in the fentanyl 
epidemic when police and prosecutors routinely reported difficulties in adequately charging 
these cases. Now, there’s a greater sense among law enforcement professionals that the laws 
on the books meet the crimes being committed.30 

The criminal defense bar has generally been supportive of  the bill given the nature of  the 
problem, with the exception of  minimums that exceed 10 years. When a sentence is for more 
than 10 years, a jury can’t recommend (and a judge can’t give) community supervision, which 
limits the options available to finders of  fact in favor of  a one-size-fits-all approach and 
actually reduces the exposure a defendant faces when cases are pled down to probation.31 

One remaining issue is uneven funding and resource distribution, with some smaller 
departments lacking access to tools like field test kits or naloxone.32 The bill is also only part 
of  the comprehensive approach needed, and educational programs in schools as well as other 
“demand side” efforts are essential in stemming the flow of  fentanyl into our communities.33 
If  anything, the need is even greater today because fentanyl is no longer purely an unexpected 
adulterant added to other substances—there’s now a demand for fentanyl, and people are 
specifically seeking it out at levels that were previously uncommon.34 

Still, fentanyl is pervasive and commonly seen mixed with other substances “that don’t look 
like fentanyl, and so for our young people especially, it is something that can hide in plain sight, 
and that can catch folks who have no idea what they’re taking off  guard, and it can be 
something that can be so quickly fatal in such small amounts.”35 Many Texas leaders, including 
Governor Abbott,36 have voiced support for decriminalizing fentanyl test strips, a harm 
reduction strategy designed to reduce the risk of  overdose.37 A bill to do so, HB 362 by Rep. 
Tom Oliverson, passed the House 143-2 but didn’t receive a hearing in the Senate.38 

H o u s e  B i l l  6 1 1 — D ox i n g  

HB 611, by Rep. Gio Capriglione, was captioned “relating to the creation of  the criminal 
offense of  unlawful disclosure of  residence address or telephone number.”39 

The bill addressed “doxing,” which “refers to the public posting of  an individual’s personal 
information without the individual’s permission and with the intent to cause harm to the 
individual or a member of  the individual’s family or household.”40 Doxing has become a 
pervasive problem in recent years and is one of  the most damaging and even dangerous forms 
of  online harassment because it bleeds over into a victim’s real life.41 At the same time, any 
effort to curtail doxing must be carefully balanced against our First Amendment rights.42 
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Until HB 611, Texas had no general criminal prohibition against doxing.43 Now, it’s a class B 
misdemeanor to post someone’s address or telephone number on a public website with the 
intent to harm or threaten. That’s increased to class A if  it results in bodily injury.44 

Doxing is often a significant and 
dangerous part of  intimate partner 
abuse. It can be part of  escalating 
psychological and emotional violence or 
coercive control for those still in abusive 
relationships, and it can also endanger 
survivors who’ve escaped them.45 Advocates told the committee about the disheartening 
experience of  having to tell survivors that there was no law against their personal information 
being exposed,46 which is thankfully a thing of  the past after HB 611. 

One further step that can be taken is to raise public awareness about the new doxing law to 
discourage violations in the first place.47 Both the format and the information covered by the 
law may also be worth broadening, and some states have added information such as bank 
accounts, private photographs, and digital signatures to doxing prohibitions.48 And there are 
potential loopholes that still exist in publicly filed records, such as deeds and other documents 
maintained by county and district clerks, which may reveal the same information HB 611 
sought to protect.49 

H o u s e  B i l l  8 4 2 — D r ive r ’ s  L i c e n s e  S u s p e n s i o n s  

HB 842, by Rep. Jared Patterson, was captioned “relating to prohibiting the suspension of  a 
person’s driver’s license or extension of  the period of  a driver’s license suspension for certain 
driving while license invalid convictions; authorizing a fee.”50 

Formerly, Texas law required that a person’s driver’s license be suspended on conviction for 
driving while license invalid (DWLI)—a new suspension for being suspended—creating a 
barrier to proper licensure and a disincentive to resolving DWLI cases.51 HB 842 sought to 
remedy that by prohibiting the Department of  Public Safety (DPS) from suspending a license 
or extending an existing suspension after conviction of  a DWLI, with some exceptions.52 

The bill has proven straightforward, leading to a drop in both suspensions and occupational 
license applications, which are unnecessary when licenses aren’t resuspended in the first place. 
This has been especially impactful for young drivers, who were previously being hit with 
unexpected suspensions that made it harder for them to work, go to school, and even attend 
to the basic necessities of  modern commuter life. HB 842 has proven popular with judges and 

For those survivors [of family violence], when 
you are fleeing and seeking a new safe home, or 
you’ve gotten a new safe address, the idea that 
it could be made publicly available is terrifying. 

MMOOLLLLYY  VVOOYYLLEESS,,  TTEEXXAASS  CCOOUUNNCCIILL  OONN  FFAAMMIILLYY  VVIIOOLLEENNCCEE  
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has had no significant implementation issues, leading to some asking that it be made broader 
and forward-looking rather than applying to only a specific retroactive time period.53 

H o u s e  B i l l  1 2 2 1 — C r i m e  V i c t i m  C o m p e n s a t i o n  

HB 1221, by Rep. Will Metcalf, was captioned “relating to authorizing the comptroller to 
release a reported owner’s unclaimed property to the owner’s crime victim in certain 
circumstances and payment by the Texas Department of  Criminal Justice of  certain amounts 
owed by an inmate.”54 

Sometimes, prisoners who owe restitution to their victims have unclaimed property that could 
be used to satisfy their court-ordered obligations. However, only property owners themselves 
may submit a claim to the state’s unclaimed property fund, so victims have had no way to 
access those monies.55 

The bill closed that gap by requiring TDCJ to submit—and the comptroller to approve—a 
claim for property on behalf  of  a victim owed restitution based on a final conviction that put 
an offender in TDCJ custody. HB 1221 also provided procedures, rulemaking authority, and 
reporting requirements for these claims and collections.56 

About 16% of  inmates who owe court-ordered restitution have been found to have unclaimed 
property, and implementation has been simple from the perspectives of  TDCJ and the 
comptroller.57 While the amounts collected have been somewhat modest, each dollar recovered 
should go right into the pocket of  a victim. However, getting it to them remains a stumbling 
block in many cases given the confidentiality of  victim information, which may simply move 
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unclaimed funds from the comptroller to a clerk’s office and no farther.58 More work may be 
needed to capture victim contact information at the time of  a restitution order so that money 
can be transferred to them when it’s recovered. 

H o u s e  B i l l  1 4 4 2 — S t r e e t  Ta ke ove r s  

HB 1442, by Rep. Ann Johnson, was captioned “relating to the prosecution of  certain criminal 
conduct involving a reckless driving exhibition or racing on a highway and to the forfeiture of  
contraband as a result of  a reckless driving exhibition.”59 

Organized street racing and the phenomenon of  street takeovers have become serious 
problems throughout the state in recent years.60 Despite the increased attention on these 
dangerous and disruptive illegal activities, law enforcement officers have been hampered by a 
lack of  clarity in Texas law.61 

The bill addressed those shortcomings by adding racing and related offenses to the offense of  
engaging in organized criminal activity, elevating the penalties for organized street races and 
street takeovers. It also made property—including vehicles—used in these events subject to 
criminal asset forfeiture.62 

Law enforcement agencies responding to the rise in these crimes were previously hampered 
by an inability to both meaningfully intervene and properly penalize participants. Under HB 
1442, however, task forces have made real headway into stopping these activities in urban areas 
such as Houston and San Antonio and have begun to assist smaller jurisdictions with similar 
issues. In Houston alone, 20 vehicles have been seized as a direct result of  HB 1442, and local 
law enforcement has assured the committee that measures have been put in place to protect 
innocent owners such as parents whose teenage child borrowed their car.63 

In response to HB 1442 and increased enforcement generally, many organizers once 
promoting takeovers and races have begun moving to events on private property. While these 
private activities aren’t illegal per se, they often involve stolen vehicles, and their unstructured, 
amateur nature has resulted in life-threatening injuries of  both participants and spectators,64 
which might warrant exploration of  criminal or regulatory solutions that enforce existing laws. 

H o u s e  B i l l  1 8 2 6 — Re t a i l  T h e f t  Ta s k  Fo r c e  

HB 1826, by Rep. Chris Turner, was captioned “relating to the establishment of  an organized 
retail theft task force.”65 

The bill was the product of  interim study by the Committee on Business & Industry, which 
found that organized retail theft was “a serious problem increasing in intensity in Texas and 
across the country and that retailers are looking for help combating it [because] when thieves 
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conduct organized retail crime across jurisdictions, it can be more difficult to apprehend and 
charge them due to a lack of  coordination between jurisdictions.”66 HB 1826’s solution was 
the creation of  a statewide retail theft task force that would review laws and regulations in 
other jurisdictions, analyze the economic impact of  organized retail theft, and make 
recommendations for outreach, prevention, and training to address it.67 

As of  the committee’s meeting on July 9, 2024, the new task force had met three times and 
scheduled two more meetings, with a report to the Legislature due on or before December 1, 
2024.68 It had also conducted several site visits at brick-and-mortar retailers and had plans to 
interface with a fulfillment center to explore how the issue affects online retailers.69 There’s 
been no cost so far for the task force because it’s staffed by existing and volunteer personnel.70 
Its work coincides with statewide efforts by DPS, which has seven full-time employees 
dedicated to organized retail theft—three in Houston, three in Dallas, and one in Austin, 
although they each work cases statewide.71 

One issue that both the task force and law enforcement agencies like DPS have had to contend 
with is a lack of  universal data across retailers since standards differ on when, how, or even if  
theft is reported.72 There’s also the matter of  striking the right balance in both data gathering 
and enforcement that doesn’t lump petty shoplifting in with the organized efforts targeted by 
HB 1826, which is part of  what the task force’s recommendations may assist with.73 

H o u s e  B i l l  2 8 9 7 — T h e f t  o f  S e r v i c e  

HB 2897, by Rep. Armando Walle, was captioned “relating to the prosecution of  the offense 
of  theft of  service.”74 

Theft of  service prosecution involves notice requirements before criminal charges may be 
filed.75 This process has traditionally been hampered by “conflicting provisions in state law 
regarding different types of  theft by check,” which can “not only create confusion for victims 
of  crime, but can also frustrate attempts to prosecute these sorts of  cases and recover 
restitution.”76 HB 2897 cleared up some of  those conflicts by expanding acceptable notice 
addresses to include the address on a check used to secure service or in the records of  the 
bank from which the check was drawn, or simply the address from the victim’s own records, 
making it easier to meet statutory obligations before prosecution.77 

The bill has already impacted the majority of  all hot check cases, making it easier to resolve 
them without going to court and any prosecution more effective when it’s needed.78 It’s also 
effectively improved an underused tool for battling wage theft, since theft of  service is often 
a much faster avenue for recovering illegally withheld wages than filing through the Texas 
Workforce Commission.79 
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While HB 2897 has made finding the appropriate notice address easier, there are still cases 
where a victim can’t locate any physical address to send notice to. Moreover, many victims still 
don’t send notice to begin with, and many notices that are sent don’t meet statutory guidelines. 
Expanding notice options to include email, text, or other modes of  written communication 
and simplifying requirements for the actual contents of  the notice itself  (or simply 
promulgating a statewide form letter) would further expand access to restitution and justice.80 

H o u s e  B i l l  3 9 5 6 — Fe l o ny  D NA  R e c o r d s  

HB 3956, by Rep. Reggie Smith, was captioned “relating to the creation of  DNA records for 
a person arrested for a felony offense and the expunction of  DNA records in certain 
circumstances.”81 

“DNA typing is now universally 
recognized as the standard against 
which many other forensic 
individualization techniques are 
judged.”82 Collecting DNA 
specimens from offenders serves a 
dual purpose: it can solve “cold 
cases” where DNA was collected 
but not matched, and it can 
sometimes exonerate the falsely 
accused.83 Our existing program 

for DNA collection after certain felony arrests has already paid those kinds of  dividends.84 

HB 3956 built on that by expanding the program to cover all arrests.85 It also changed the 
collecting entity from arresting agencies to booking agencies, and given privacy concerns 
around the DNA database, the bill provided extensive requirements for expunging DNA 
information after acquittal, dismissal of  charges, or other relief.86 

Since the bill’s passage, there have been over 71,000 samples taken and more than 900 hits. 
Those have already solved a number of  cold cases, including a 2022 Georgia murder.87 As it 
so often does, knowledge has proven to be power. 

Despite this early promise, not all agencies are in compliance, mostly due to a lack of  resources 
and training (something that DPS and the Texas Sherrif ’s Association are working together to 
fix). There’s also a persistent issue of  duplicate samples being taken at a rate of  around 15%, 
which wastes the cost of  each sample kit (about $5) in addition to officer time, although DPS 

A buccal swab, the typical method of DNA sample collection 
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is attempting to reduce that rate through training, and the program as a whole still remains 
within the original fiscal note at the state level.88 

Sample record destruction is just as important as sample record collection, and some 
procedural hurdles remain there. The number one issue is the need for an effective, uniform 
method for clerks to be informed that a DNA sample exists in the first place, such as the law 
enforcement vendor capturing that information and transmitting it or the prosecutor’s office 
sending notice along with any resolution of  a case. And there’s no clear statutory definition of  
“dismissal” in this context—does the term include a prosecutor declining to pursue charges 
or a grand jury entering a “no bill,” as just two examples?—leading to uncertainty about if  and 
when some samples should be removed from the database.89 

H o u s e  B i l l  4 9 0 6 — C a m p u s  E l e c t r o n i c  E v i d e n c e  Wa r r a n t s   
HB 4906, by Rep. Cole Hefner, was captioned “relating to the installation and use of  tracking 
equipment and access to certain communications by certain peace officers.”90 

Modern investigations routinely involve electronic evidence such as social media activity, direct 
messages, and text messages, and our statutes provide a process for peace officers to apply for 
search warrants for it. However, one type of  officer was (probably inadvertently) excluded 
from the list of  those who can apply: officers serving our schools.91 HB 4906 corrected that 
oversight by simply adding peace officers employed by schools and universities to the list of  
potential applicants.92 

The bill’s intent was to level the playing field for all Texas peace officers and give those working 
for our schools the tools they need, which it’s successfully done.93 Although our largest state 
university system hasn’t had to make use of  the law yet, there have been past cases that could’ve 
otherwise been handled “in house” that had to be passed off  to other law enforcement 
agencies so that electronic evidence could be secured. Under HB 4906, that shouldn’t be 
necessary anymore, increasing the responsiveness and efficiency of  investigations on our 
campuses that involve this kind of  evidence.94 

R e c o m m e n d a t i o n s  

The committee makes the following recommendations to the 89th Texas Legislature: 

Consider pretrial costs in rogue prosecutor petitions 

HB 17 has worked well, and the prospect of  having to pay attorney’s fees has discouraged 
abuse of  the removal petition process. However, petitions that are wholly without merit have 
so far been dismissed at the pretrial stage, which imposes a currently unrecoverable cost on 
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our counties and doesn’t properly discourage bad faith filings. The Legislature should consider 
whether and how pretrial costs could be charged against a bad actor for filing such a pleading. 

Decriminalize fentanyl testing strips 

Fentanyl testing strips are an effective harm reduction strategy that saves lives. While the 
Legislature doesn’t condone drug use, we’re faced with an epidemic that can lead to deadly 
results for the unsuspecting—especially young people who might simply be experimenting. 
The Legislature should decriminalize fentanyl testing strips. 

Eliminate all TXDL resuspensions 

The retroactive provisions of  HB 842 have been highly successful in getting suspended drivers 
properly licensed once again. The language should be made forward-looking—meaning no 
extension of  a suspension simply because a person’s license is already suspended—so that no 
Texan is caught in an endless loop of  suspension and resuspension. 

Collect victim info for restitution 

Victims of  crime should be at the center of  our criminal justice process, and we must do 
everything we can to make them whole. The Legislature should explore options for better 
connecting victims with later restitution payments while also protecting their privacy rights. 

Study the application of  existing laws to private racing events 

Although Texans should be free to take personal risks on private property, races and 
exhibitions that flout existing laws may endanger bystanders and facilitate illegal activity. The 
89th Legislature should study enforcement gaps related to these events. 

Implement further theft of  service notice reform 

Notice requirements in theft of  service cases should make it easy for honest mistakes to be 
corrected and thievery to be punished, so modern communication methods like email and text 
message should be permitted, and the state should promulgate templates for these notices. 

Clarify DNA database laws 

Our DNA database should be operated with absolute clarity, including disposal of  records 
when appropriate. The Legislature should develop a uniform method for informing clerks that 
a record exists when a dismissal or similar relief  is granted, and our statute should thoroughly 
define the outcomes that entitle a person to the deletion of  their record.
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CH A RG E  2—PRO T E C T I N G  SU RV I VO R S  

Examine  the  sh i f t  in  c r imina l i za t ion  of  ch i ldren  by  human 
t ra f f i ckers  in to  o ther  c r imina l  enterpr i ses,  such  as  ag g rava ted  
robber y,  a s  we l l  a s  the  Texas  Pena l  Code  def in i t ion  of  “duress”  
as  an  a f f i r mat ive  defense  for  sur v ivors  of  human t ra f f i ck ing  
and domest i c  v io lence.  Make  recommendat ions  to  prevent  the  
c r imina l i za t ion  of  sur v ivors  of  human t ra f f i ck ing  and domest i c  
v io lence  for  the  c r imes  of  the i r  abusers.  

H e a r i n g  

The committee held a hearing on September 16, 2024, in Capitol Extension room E2.010 to 
consider charge two. This is the official witness list generated from electronic witness 
affirmation forms: 

Garvens, Lillian (Lone Star Justice Alliance) 
Jackson, Ross (Texas Public Policy Foundation) 
Place, Allen (Texas Criminal Defense Lawyers Association) 
Sweeney, Michael (Self; Texas Association Against Sexual Assault) 

The report and recommendations below are based on the testimony and materials these 
witnesses submitted to the committee as well as research conducted by committee staff. 

B a c k g r o u n d  

Human trafficking is slavery. It’s “a crime that involves compelling or coercing a person to 
provide labor or services, or to engage in commercial sex acts. The coercion can be subtle or 
overt, physical or psychological.”95 “Although sometimes perceived as an issue affecting 
foreign-born individuals, data shows that many human trafficking victims are domestic.”96 
Studies have revealed that as many as 17,500 people—mostly women and children—are 
trafficked in the United States every year.97 In 2023, the National Human Trafficking Hotline 
received 2,379 substantive contacts in Texas alone.98 

Profit is always the goal of  trafficking, so traffickers often engage in other criminal activity 
and coerce their victims into participating as well. Doing so protects the trafficker by putting 
an additional layer between them and the crime, and these abusers are actually incentivized to 
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exploit minors for these criminal acts because young offenders are less likely to be harshly 
punished if  caught.99 

However, trafficking victims who commit crimes on behalf  of  their traffickers often have little 
in the way of  legal defense. While Texas law does offer a defense specific to cases of  
prostitution,100 the only protection available to trafficking victims who commit other crimes is 
the concept of  “duress.” Under current law, that defense is only available in very narrow 
circumstances: when the trafficking victim was “compelled to [commit the offense] by threat 
of  imminent death or serious bodily injury to himself  or another” that “would render a person 
of  reasonable firmness incapable of  resisting the pressure” and didn’t “intentionally 
knowingly, or recklessly place[] himself  in a situation in which it was probable that he would 
be subjected to compulsion.”101 Together, these requirements mean that duress can’t be used 
as a defense for most trafficking-related crimes.102 

D i s c u s s i o n  

While the duress defense is an important backend protection for victims of  trafficking, the 
best solution is to keep them from being trafficked in the first place. That’s a complex effort 
that requires many kinds of  interventions, and our state has already begun taking steps towards 
keeping our most vulnerable Texans from being exploited by these criminal enterprises. 

E d u c a t i o n  &  I n t e r ve n t i o n  

Witnesses who testified before the committee all agreed that the first steps in protecting people 
from human trafficking are education and intervention, both at the earliest possible 
opportunity. Human trafficking often begins at a young age, with nearly half  of  all victims 
initially recruited by family members103 and trafficking “relationships” being solidified by the 
time a child is in middle school.104 As a consequence, victims often lack a reference point for 
what healthy relationships look like and may not even realize they’ve been trafficked.105 There’s 
also a mutual reinforcement between trafficking, abuse, and justice system involvement,106 so 
by the time there’s a law enforcement contact, it’s that much more difficult to separate victims 
from the trafficking cycle.107 

Both federal and state approaches have started to acknowledge how comprehensive the 
problem and its solutions are. The Department of  Justice has described its anti-trafficking 
work as a “whole-of-government collaborative approach” that includes not just law 
enforcement, but also schools, workplaces, and healthcare providers.108 Texas has similarly 
started to engage the issue broadly, beginning with the Texas Human Trafficking Coordinating 
Council in 2019. The council brings together designees from at least ten different bodies of  
state government for overall strategic responses to human trafficking.109 Its first five-year plan, 
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released in 2020, included more than two dozen multifaceted strategies designed to 
systematically combat trafficking.110 

Recent legislation has also taken an expansive view of  anti-trafficking measures, such as the 
87th session’s HB 390, by Rep. Senfronia Thompson, which required specialized training for 
hospitality workers.111 Similarly, a 2019 law that added signage requirements about human 
trafficking at transportation hubs has been expanded every session since and now includes 
locations ranging from tattoo studios to state parks.112 

Much work remains to be done. 
Although millions of  dollars have been 
allocated to the issue, some funding gaps 
persist. Tellingly, as recently as 2022, the 
Health and Human Services 
Commission didn’t have the resources 
to comply with even the legislatively 

mandated reporting requirement for its trafficked persons program account and grant 
program, which was designed to support housing and treatment for young trafficking 
victims.113 There are also significant differences in resources between urban and rural areas.114 
Finally, the ongoing crisis in our foster system has had direct reverberations into the world of  
human trafficking: 1,164 children went missing and 386 children were confirmed or suspected 
to have been trafficked while in the state’s conservatorship in 2023 alone.115 

To be successful, both education and intervention must be comprehensive, well-funded, and 
as early as possible. For either to last, victims need ongoing protection and support—real-
world alternatives to the awful situations they’ve found themselves in. Texas’s work to end 
human trafficking has been strong, but it’s only just beginning. 

D u r e s s  

Understanding our duress statute in trafficking cases is easiest with a concrete example, such 
as this anecdote shared with the committee: 

“Sarah” was first trafficked at the age of  3 by her mother. She would exchange access 
to her daughter for pills. [Sarah] was also abused by her mother’s boyfriends and her 
grandfather. She was in over 35 different foster care homes throughout her childhood, 
and at the age of  14, her mother introduced her to a man who would soon become 
her pimp. He would set her up in motel rooms with johns, and while they were 
engaging in sexual acts with a minor, he would rob them, under the theory that those 
crimes would go unreported because they had just bought sex from a child. 
One night, things escalated, and Sarah and her pimp were both arrested. She was 
convicted and sentenced to 20 years on a determinate sentence at the age of  15. So, 
she was considered a co-conspirator in a aggravated robbery when in that same night 
she was being sold as a child in a sex trafficking exchange. Clearly, she was being 

It’s not someone snatching you off the street. It’s 
more often someone we know, we trusted, and 
even loved, that is pimping our boys and girls 
out onto the street. . . . It’s a coercion that gets 
these individuals into the trafficking. 

MMIICCHHAAEELL  SSWWEEEENNEEYY,,  TTEEXXAASS  AASSSSOOCC..  AAGGAAIINNSSTT  SSEEXXUUAALL  AASSSSAAUULLTT  
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exploited—clearly, she was being trafficked—but not once in her entire court 
proceedings was it identified that she was a survivor of  trafficking.116 

Sadly, stories like these aren’t uncommon.117 

Worse, the duress defense wouldn’t be available in a case like that. Although Sarah had been 
extensively traumatized, coerced, and may have had a general threat of  violence hanging over 
her, she wasn’t under “imminent threat of  death or serious bodily injury” at the time of  the 
robbery.118 Sarah would also be judged against an imaginary “person of  reasonable 
firmness”—not someone who had spent a lifetime being pimped. And even if  those standards 
were met, a court might easily find that she put herself, even recklessly, in the position of  being 
compelled to join in the robbery. 

At least 37 states have more expansive duress standards that Texas could look to, many of  
which include coercive control factors such as psychological, emotional, and financial 
manipulation.119 This is critical because the neurobiology of  trauma responses to grooming is 
a relatively new field that’s not widely understood—trauma bonding can make exploitation 
look like cooperation.120 Ultimately, our duress statute should allow the judge or jury to hear 
all evidence related to trafficking in order to decide how a crime fits into it,121 which would 
mirror recent statutory pushes to allow extraneous contextual evidence in the trials of  sex 
crimes involving minors122 and of  family violence.123 

Witnesses provided the committee with a number of  suggestions. Specific tweaks might 
include removing “imminent” as a requirement, expanding threats of  violence to more forms 
of  coercion or simply to coercion generally, and removing the element of  whether the person 
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placed themselves in the situation altogether.124 The Legislature might also provide a 
trafficking-related defense to specific offenses associated with it (much in the same way that it 
did for prostitution, but for theft, burglary, robbery, and so forth) or even make the affirmative 
defense an outright exception as a policy statement, which would require the prosecution to 
prove a defendant wasn’t being trafficked at the time of  the offense.125 

Another possible change would be to the “person of  reasonable firmness” element, since a 
trafficking victim is in a very different position than most other people. Rep. Senfronia 
Thompson’s HB 327, which would have changed it to “a reasonable person in the situation” 
of  the trafficking victim, passed the House with a strong majority this session.126 It didn’t 
receive a hearing in the Senate. 

But a robust duress defense only solves part of  the problem. Even if  a trafficking victim who 
was coerced into a crime avoids conviction, the arrest and related records can be just as 
devastating to opportunities for employment, housing, education, and so forth.127 That’s part 
of  the reason why Governor Abbott created a clemency program for trafficking victims in 
2021, which has provided relief  in some cases.128 Other states have provided more 
comprehensive models that include options for nondisclosure, expunction, and even 
resentencing.129 A resentencing option, which has been used in states like Oklahoma, would 
provide an especially meaningful opportunity for relief  to trafficking victims who were already 
caught up in the system before any legislative reforms.130 

R e c o m m e n d a t i o n s  

The committee makes the following recommendations to the 89th Texas Legislature: 

Expand education & intervention efforts 

Preventing trafficking in the first place isn’t just the most effective approach to the problem—
it also saves young, vulnerable victims untold human misery. The Legislature should prioritize 
education efforts and facilitate the earliest possible efforts to intervene in the lives of  children 
who are at-risk. 

Address funding issues 

Our agencies and local partners need the resources to fight trafficking effectively. Funding for 
interventions and victim support is critical, and the way it’s distributed should account for the 
existing gap between urban and rural resources. 
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Overhaul our foster care system 

While our state is making many strides towards improving its foster care system, we must 
redouble those efforts. If  we don’t overhaul foster care here, what should be a system of  
compassion may become a pipeline to human trafficking. 

Explore reforms to the duress defense 

Human trafficking victims are being revictimized in many cases where common sense tells us 
that a duress defense should apply. The Legislature should explore amendments to the duress 
statute, which may include removing the “imminent” danger requirement, expanding threats 
of  violence to include coercion generally, removing the “placed themselves in the situation” 
exception, and changing the “person of  reasonable firmness” standard to “a reasonable person 
in the situation” of  the human trafficking victim. The choice of  approach should ensure that 
the duress defense is broad enough to be used by trafficking victims but narrow enough to 
prevent abuse by anyone else. 

Expand post-conviction relief  for trafficking victims 

Using the governor’s clemency program for trafficking victims as a guidepost, the Legislature 
should consider nondisclosure, expunction, or even resentencing options for trafficking 
victims who are already caught up in our justice system as a result of  being trafficked. 
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RO B E R S O N  & WR I T S  

Rober t  Roberson’s  case  came to  dramat ic  na t iona l  a t tent ion  th i s  
in te r im.  I t  h igh l ighted  not  jus t  an  ind iv idua l  in jus t i ce ,  but  the  
unfu l f i l l ed  promise  of  what  was  in tended to  be  a  p ioneer ing  
Texas  l aw—”junk sc ience”  wr i t s  under  Ar t i c l e  11 .073 ,  Code  of  
Cr imina l  Procedure—that  hasn’t  worked  as  in tended .  I t  a l so  
exposed  c r i t i ca l  prob lems in  both  appe l l a te  procedure  and  how 
our  sys tem responds  to  peop le  wi th  neurod ivergence.  The  
impor tance  and urgency  of  these  i s sues  l ed  the  commit tee  to  
exp lore  them in  two g roundbreak ing  hear ings.  

H e a r i n g  

The committee held hearings on October 16, 2024, in Capitol Extension room E2.016 
and October 21, 2024, in Capitol Extension room E2.010 to consider “criminal procedure 
related to capital punishment and new science writs under Article 11.073, Code of 
Criminal Procedure.”131 This is the official witness list generated from electronic witness 
affirmation forms: 

Alcala, Elsa (Self) 
Auer, Roland (Self) 
Compton, Terre (Self) 
Findley, Keith (Self) 
Green, Francis (Self) 
Grisham, John (Self) 
Hebron-Jones, Estelle (Texas Defender Service) 
Judson, Katherine (The Center for Integrity in Forensic Sciences) 
McGraw, Phillip (Self) 
Mitchell, Allyson (Anderson County Criminal District Attorney Office) 
Montfort, Natalie (Self) 
Salzman, Donald (Self) 
Singer, Jeffrey A. (Self) 
Sween, Gretchen (Self) 
Wharton, Brian (Self) 
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The report and recommendations below are based on the testimony and materials these 
witnesses submitted to the committee as well as research conducted by committee staff. 

B a c k g r o u n d  

Robert Roberson was convicted of  the capital murder of  his two-year-old daughter, Nikki 
Curtis, and sentenced to death in 2003. Since then, grave doubts have arisen about the science 
in the case, which Article 11.073, Code of  Criminal Procedure, was created to address. Despite 
that, our junk science writ process hasn’t had the impact this committee expected in Robert’s 
case (or almost any other, for that matter), and he remains on death row. 

I nve s t i g a t i o n  

In January of  2002, a DNA test confirmed that Robert was Nikki’s father, and he took custody 
of  her from her maternal grandparents soon after.132 Nikki was a chronically ill child who 
suffered from antibiotic resistant infections, breathing apnea (a dangerous condition not to be 
confused with common sleep apnea), and disseminated intravascular coagulation (DIC), a 
clotting disorder.133 Her breathing issues had resulted in her suddenly losing consciousness to 
the point of  turning blue several times in the two years before Robert was part of  her life.134 

On January 28, 2002, Nikki had been suffering from vomiting, coughing, and diarrhea for the 
last five days. Robert took her to the hospital, where she was prescribed Phenergan, an anti-
nausea medication that’s no longer prescribed to children and now carries a “black box” 
warning for potential “fatal respiratory depression.” The next morning, Robert brought Nikki 
back with a 104.5-degree fever, and Nikki was sent home with a codeine prescription—also 
known carry the risk of  “slowed or difficult breathing and death, which appear to be a greater 
risk in children younger than 12 years.” (No signs of  other trauma were noted in either visit.) 

The very next morning, Robert again returned to the hospital with Nikki, but this time she 
was blue and unconscious. Robert told hospital staff  that he and Nikki had fallen asleep in his 
bed watching a movie and that he woke up in the middle of  the night to find that she’d fallen 
out of  bed. She had a bit of  blood on her mouth, which he wiped with a rag, but she seemed 
fine otherwise. He got her back to sleep, but when they woke up, she was unresponsive. After 
repeatedly trying to wake her, he “crawled up on the bed and grabbed her face and shook it 
to wake her up. Then when she didn’t wake up, [he] slapped her face a couple of  times.”135 

External impressions were consistent with that: A nurse described a minimal facial bruise that 
looked like a handprint, with no black eye, blood, fracture, or any sign that Nikki had been 
struck.136 Dr. Janet Squires, who took charge of  Nikki’s care after she was rushed from 
Palestine to Dallas for further care, also noted “minimal bruising” and a “little chin abrasion” 
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but “no scars, no unusual bruising or anything.”137 A CT scan revealed a single small impact 
site consistent with a fall,138 and these were the injuries investigators later observed as well.139 

The situation shifted into a criminal 
investigation almost immediately. 
Nikki’s condition wasn’t explainable as 
the result of  a fall, and she presented 
with the triad of  symptoms—“subdural 
hemorrhages, the retinal hemorrhages, 
and the brain swelling,” as Dr. Squires 
described them at trial140—that were 
then thought to exclusively signify shaken baby syndrome (SBS). Suspicions were also 
compounded by the fact that Robert is a person with autism, although it hadn’t been diagnosed 
and wasn’t well-understood at the time; his flat affect and unexpected reactions that day were 
instead taken as signs of  deception and indifference.141 

A lack of  any other explanation for Nikki’s condition and Robert’s behavior defined the entire 
investigation. And with medical personnel believing (and law enforcement officers trusting) 
that the science made it an open-and-shut case, everything tunneled towards proving the 
predetermined answer: SBS, with Robert as the culprit. Under that cloud of  predetermined 
guilt, Nikki was taken off  life support without consulting Robert two days after he brought 
her to the hospital.142 

Tr i a l  

That singular focus was even more pronounced at trial. Several witnesses with staggering 
credibility problems offered testimony that defied verifiable facts but fit the narrative that 
Robert was a killer.143 Perhaps the worst was a nurse who described a litany of  injuries not 
seen by any other witness144 and evidence she claimed pointed to Nikki having been sexually 
assaulted. (She also perjured herself  by falsely saying she was a certified sexual assault nurse 
examiner.145) This theory—completely undermined by the evidence and rejected by the 
prosecution’s own experts—actually led to a dubious effort to secure a jailhouse confession 
through a snitch. What followed was a story so obviously untrue that the prosecution, to its 
credit, didn’t use it at trial.146 Still, the sexual assault allegation was only abandoned at the end 
of  the trial when no evidence supported it, after it had already inflamed the jury.147 

There were also discrepancies in the medical theories that should’ve substantially muddied the 
waters. Dr. Squires testified that her “medical findings” were “a picture of  shaken impact 
syndrome,” also known as “shaken baby syndrome,” caused by “very forcefully shaking the 

We constructed an appeals system because we 
understood that we get things wrong. We wrote 
laws to work within those appeals systems 
because we understand that we get things 
wrong. It’s all pointless if nobody will admit, “We 
got it wrong.” . . . Don’t make my mistake. 

BBRRIIAANN  WWHHAARRTTOONN,,  PPAALLEESSTTIINNEE  CCHHIIEEFF  OOFF  DDEETTEECCTTIIVVEESS  ((RREETT..))  
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head back and forth,” with “no other indication of  traumatic injuries,” including “no bruising,” 
“no fractures,” and “no old fractures.”148 She further indicated that shaking was the mechanism 
of  death—“the actual brain injury, we do not feel is explained by [the] single impact” she 
identified; “[t]here had to have been something more than just impact.”149 That single impact 
was not just identified visually, but through a CT scan “done soon after admission.”150 

Dr. Jill Urban performed an autopsy after Nikki passed away. Although she admitted that it 
was “very difficult to elucidate exactly [sic] much blows there were,” she still suspected 
“multiple blows to different points on the head” due to the distribution of  hemorrhages.151 
Unlike Dr. Squires, who saw Nikki promptly and reviewed CT scans, Urban simply reported 
what she saw after days of  emergency care—medical efforts she conceded could’ve explained 
some of  what she saw152—without reference to any other information, including the scans or 
Nikki’s medical history (which would’ve revealed the DIC diagnosis that explained the new 
bruising, among other things).153 Ultimately, though, her conclusion was that Nikki’s death was 
caused by “blunt force trauma,” which she explained this way: 

Typically in a—Especially in a child this age, blunt force can be caused both by—well, 
by an impact to the head, so being struck with something or being struck against 
something. Shaking also falls into this definition of  blunt force and when enough—And 
although it doesn’t seem like, you know, shaking is not necessarily striking a child, 
when you are-- When a child is say, shaken hard enough, the brain is actually moving 
back and forth within, again, within the skull, impacting the skull itself  and that 
motion is enough to actually damage the brain.154 

In her opinion, there was no way to separate injuries caused by blows and injuries caused by 
shaking as a cause of  death—it was all one and the same.155 

These issues were largely unrevealed until later habeas proceedings, and trial cross-examination 
focused almost exclusively on intent.156 Lead investigator Brian Wharton described Robert’s 
representation by saying that his attorneys “didn’t do much” to the point that it “felt wrong”—
they were “not vigorous,” he was “not impressed,” and while he could remember the times he 
testified in other cases where he “got his feelings hurt” by blistering cross-examination, that 
didn’t happen at Robert’s trial.157 

In fact, Robert’s counsel conceded it was “unfortunately a shaken baby case” from the start, 
telling the jury that the “evidence will show that Nikki did suffer injuries that are totally 
consistent with those applied by rotational forces more commonly known as shaken baby 
syndrome.”158 This exact scenario was addressed by the Supreme Court in 2018 when it held 
it unconstitutional for an attorney to admit guilt for strategic reasons when a defendant is 
determined to maintain innocence,159 as Robert consistently did. 
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What that did make clear, though, was that the trial was over SBS. The prosecution agreed, 
saying in its opening statement that the evidence would show “the picture of  what they call 
shaken impact syndrome.”160 That continued in closing, where the prosecution even began by 
saying that the case was “simpler than [the prosecutor] anticipated” because both sides agreed 
“this is a shaken baby case.”161 As both the lead investigator in the case and an actual juror in 
the trial told the committee, SBS was the theory of  the case at trial, and that’s what Robert was 
sent to death row for.162 

Po s t - c o nv i c t i o n  

In a capital case, where the ultimate penalty is on the table, the trial “has to be as perfect as we 
can make it.”163 Robert certainly didn’t get that. In theory, a robust appellate system, including 
the Article 11.073 junk science writ the Texas Legislature created, is a backstop. Unfortunately, 
Robert’s case has revealed its deficiencies. 

There are essentially two kinds of  appeals. One is a direct appeal, which is usually the first step 
in challenging a conviction or sentence. Direct appeals raise issues that are apparent from the 
record, like whether there was enough evidence or whether the judge made the right rulings. 
The other is an application for a writ of  habeas corpus, which is usually the last resort on 
appeal. Habeas proceedings are about structural problems with the entire conviction, like 
violations of  constitutional rights or actual innocence.164 

Robert’s direct appeal hit two barriers. The first appears, as at trial, to have been weak 
representation. The opinion by the Court of  Criminal Appeals reveals that the scattershot 
appellate pleadings were almost all disposed of  as raising “no new arguments to merit 
reconsideration of ” well-settled law or as simply “obviously . . . contrary to a plain reading of  
the [applicable] statutes.”165 This issue of  poor representation ran so deep that Robert wrote 
from jail that he felt his attorney was working for the prosecution, not for him.166 

The second issue was the way our system gives almost total deference to the trial court. 
Without getting too into the weeds on criminal appellate law, it’s fair to say that its default 
setting is that if  a verdict can be supported in any way, it will be. In Robert’s 2007 appeal, the 
guilt issue of  intent and the special issues on punishment that led to his death sentence were 
upheld in that way.167 

Robert found himself  in similar trouble in his habeas corpus efforts. At the outset, things had 
improved for him. The Court of  Criminal Appeals remanded his case back to the trial court 
to develop the record on a “junk science” claim, among others. He also had a new attorney 
who was capable and diligent, so the extensive hearings that followed over several years to 
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create that record were thorough. Including the hundreds of  exhibits, the records from these 
proceedings number in the thousands of  pages. In (very) brief, the evidence was: 

Dr. Francis Green, a 46-year expert in lung pathology, provided a detailed report 
showing that Nikki’s lungs were infected with both viral and bacterial pneumonia, 
which caused brain damage by oxygen starvation. 

Dr. Keenan Bora, an expert in medical toxicology and emergency room medicine, 
concluded that the toxicology report showed dangerously high levels of  
promethazine in Nikki’s body, a drug now known to be potentially fatal to children 
because it impairs breathing. 

Dr. Julie Mack, an expert in pediatric radiology, reviewed the CT scans rediscovered 
in the courthouse basement in 2018 and determined they showed a single minor 
impact site consistent with Robert’s explanation of  a fall off  of  a bed along with chest 
x-rays (some produced to Robert’s counsel as late as this year) that supported Dr. 
Green’s diagnosis of  fatal lung infection. 
Dr. Janet Ophoven, who is board certified in forensic pathology and anatomic 
pathology with special training in pediatrics and pediatric pathology, held that Nikki’s 
death could not be ruled a homicide and was consistent with irreversible damage from 
oxygen deprivation. She was confident that Nikki’s condition was caused by neither 
shaking or impacts and that the autopsy was flawed and misleading. 
Dr. Ken Monson, biomechanical engineer who studies head injuries and directs the 
“Head Injury and Vessel Biomechanics Laboratory,” explained that shaken baby 
syndrome assumptions about how shaking would cause internal head injuries but no 
neck injuries have been falsified and that the demonstratives used in Nikki’s trial 
misled the jury. 
Dr. Carl Wigren, a forensic pathologist and member of  the American Academy of  
Forensic Sciences with over 2,000 autopsies, concluded that Nikki’s death was not a 
homicide based on the CT scan showing a single impact site consistent with a short 
fall, the toxicology report and prescriptions in use, and the pneumonia, which came 
together in an “unfortunate accident” that was “absolutely not” a homicide and didn’t 
involve abusive head trauma. 
Dr. Roland Auer, a neuropathologist board certified in the United States and Canada, 
who is both a medical doctor and a Ph.D. scientist, the author of  a leading 
neuropathology treatise and over 130 scientific articles in peer-reviewed journals, and 
a researcher with extensive experience with head trauma, hypoxia, hypoxic ischemia, 
and pediatric pneumonia, reviewed Nikki’s records and drew the same conclusions. 
He found it impossible for her internal damage to have been caused by external 
impacts because they would have left external markers on the skin and likely 
corresponding skull fractures and found “no support for multiple impact sites neither 
on the brain nor in the skull nor in the scalp,” and “no evidence for multiple impact 
sites whatsoever.”168 

Drs. Auer, Green, and Singer reiterated their testimony live before the committee.169 

To summarize, new medical evidence not only debunked SBS here but also explained what 
happened: Nikki died from oxygen deprivation. She had a combination of  bacterial and viral 
pneumonia plus dangerously high levels of  drugs known to suppress breathing. When her 
brain was starved for oxygen, it suffered irreversible damage and hemorrhaging. None of  these 
top-of-their-field experts saw evidence of  multiple impacts; just like the prosecution’s own Dr. 
Squires, they saw a single small impact consistent with a short fall. (To be clear, the committee 
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isn’t a court and isn’t taking the position that these medical experts definitively prove anything, 
merely that it’s compelling scientific evidence that no court appears to have meaningfully 
engaged with, contrary to Article 11.073’s intent.) 

Meanwhile, the state produced only Dr. Urban to reiterate her autopsy claims, which were 
greatly undermined during the proceedings, and Dr. James Downs—a member of  the “Shaken 
Baby Alliance,” which is dedicated to defending the diagnosis—who claimed that Nikki had 
“normal little kid lungs” with “no pneumonia.”170 Dr. Downs was recently found to have 
missed pneumonia in a child autopsy, leading to a new trial for a man sentenced to death who’d 
been convicted based on Downs’s testimony.171 

After those proceedings, both sides were asked to provide the habeas court with proposed 
findings. The thoroughly documented proposal provided by Robert’s attorney was 304 pages 
long, while the prosecution’s was just 18.172 The state’s proposal was adopted almost verbatim 
(down to matching typos and drafting choices173), all calculated to deny relief. It relied almost 
exclusively on the trial evidence and hardly referred to the copious new medical evidence 
offered at the habeas proceedings. Incredibly, it both insisted on the continued validity of  SBS 
but also that the trial was not really about SBS after all, and that “even if  any evidence [about 
SBS] was false, it was not material to the verdict of  the jury.”174 

When Terre Compton, an actual juror in Robert’s 2003 trial, heard the revisionist argument 
that “shaken baby syndrome just doesn’t play a role in this case; it’s just not the central feature 
of  this case,” she said that, “Me being at the trial and in the jury . . . that is all that this case 
was based on was shaken baby syndrome.” When she was told that government officials have 
since represented the case as something else, her assessment was clear: “It has pissed me off  
very much,” she told the committee.175 

Robert’s attorney responded to those findings with objections and motions calling for the 
Court of  Criminal Appeals to reject them. Those were denied, as was any habeas relief  
(including under Article 11.073), all without substantive written opinion. 

L a w m a ke r  I nvo l ve m e n t  

During this interim, Robert’s case received significant national attention. Traditional sources 
such as the Innocence Project amplified Robert’s story, but he also found champions in 
celebrities like Dr. Phil and John Grisham as well as widespread exposure through social media. 
Closer to home, the case eventually attracted the eye of  the House’s Criminal Justice Reform 
Caucus. After meetings with attorneys involved in the case and independent research into the 
claims being made, the caucus led an effort to urge clemency for Robert, which was joined by 
86 members of  the House. 
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In early October, relief  under Article 11.073 seemed imminent when the Court of  Criminal 
Appeals ruled in another case that “scientific knowledge has evolved” to “undermine the 
State’s theory of  a case involving SBS,” citing scientific experts, the Journal of  Neurosurgery and 
Journal for the British Academy for Forensic Science, and other state and federal courts.176 That case 
was not just similar to Robert’s—it featured nearly identical testimony from the same person, Dr. 
Squires, about SBS. Shockingly, the court denied relief  to Robert the very next day, with a 
concurring opinion continuing to hold (presumably based on the habeas court’s findings of  
fact) that it was “not just a ‘shaken baby’ case.”177 

These developments led the committee to hold hearings about the issues raised by the case, 
especially the failure of  our junk science writ law to provide any relief. At the close of  its first 
hearing, committee members decided that it was crucial to hear from Robert himself. His 
perspective was unique as a person with autism who’d been through trial, appeal, and the writ 
process in what would be the first SBS-based execution in Texas. Some members also felt that, 
given the dispute about some of  the facts of  the case, they needed to look him in the eye and 
judge his credibility themselves. 

On October 16, 2024, the committee unanimously voted to subpoena Robert to testify at a 
hearing on October 21st, the next possible date under House Rules. That meant interrupting 
Robert’s execution, then scheduled for October 17th, which led to a stunning series of  legal 
battles in district court, the Court of  Criminal Appeals, and the Texas Supreme Court.178 It 
also prompted a very public back-and-forth with the Texas Office of  Attorney General.179 At 

The committee’s unanimously approved subpoena for Robert Roberson 
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the time of  this report, the Texas Supreme Court has just validated the committee’s general 
power to subpoena an inmate, so the committee may still take Robert’s testimony. What 
remains clear, however, is the committee’s absolute conviction that the law didn’t function as 
intended here. 

D i s c u s s i o n  

We often champion small government in Texas, but government is never bigger than when it 
takes a life. The members of  this committee hold a wide range of  views on capital punishment, 
but they’re united in an expectation of  certainty and procedural rigor when there’s a death 
sentence.180 Our laws are meant to ensure strong due process, but Robert’s case demonstrates 
how spectacularly short those laws can occasionally fall. And while it’s not the place of  
legislators to decide on guilt or innocence, it’s absolutely the job of  the legislature to make 
sure out laws work—and fix them when they don’t. 

W hy  D i d  R o b e r t ’ s  C a s e  G o  t h e  Wa y  I t  D i d ?  

There’s always been some difficulty fitting science, which by nature is always evolving, into 
criminal law, which by nature seeks certainty and finality. Balancing those needs means 
gatekeeping at the frontend and a willingness to adjust for scientific advancements on the 
backend. SBS as it played out for Robert was a case study in how both can go wrong.181 

SBS wasn’t developed for forensic purposes. It first appeared “in the British Medical Journal in 
1971” in a paper by Dr. Norman Guthkelch that “was just two pages long . . . called ‘Infantile 
Subdural Hematoma and its Relationship to Whiplash Injuries.’” The hypothesis was rooted 
in simple caution, since in northern England at the time, Guthkelch regularly saw parents who 
disciplined their small children by shaking them, which he believed could be dangerous.182 He 
came to regret how it had been transformed into a diagnosis for criminal prosecution—one 
he believed was overused and frequently misapplied—saying in 2012 that, “I am frankly quite 
disturbed that what I intended as a friendly suggestion for avoiding injury to children has 
become an excuse for imprisoning innocent parents.”183 

Science is never more powerful (and dangerous) than when it’s a wholesale substitute for 
investigation. With something like SBS, the science supplies both the actus reus and the mens rea 
while designating the victim and the offender. It’s essentially a diagnosis of  murder.184 

Even when there are pieces for investigators to fill in, forensic science can immediately narrow 
their work—sometimes down to a universe of  one, meaning that all other theories and 
potential evidence are discarded when they clash with what’s believed to be scientific fact.185 
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Confirmation bias is a persistent problem in criminal justice and can be strongly exacerbated 
by the apparent certainty of  science.186 

That applies to trial as well, where the record that bounds every later review is created. While 
a defendant has no burden of  proof  in theory, jurors are always looking for an explanation in 
practice. When science provides only one story that makes sense, jurors usually follow that to 
a verdict.187 And where science has turned out to be wrong, so too have many of  the 
convictions based on it, as in cases involving things like bite mark analysis, hair sample analysis, 
and many former tenants of  arson investigation—all now known to be junk science.188 

We now know that SBS as it was understood at the time of  Nikki’s death falls into the same 
category; it’s just not good science anymore.189 In fact, SBS isn’t even used as a term of  art 
these days, having been replaced by “abusive head trauma,” which has new standards 
associated with it. That reflects a multi-decade process of  evolution and revision within the 
American Academy of  Pediatrics, with major shifts in its position as recently as 2020.190 

That process was slow and difficult here. 
Part of  that is an apparent reluctance 
among the medical establishment (as 
among lawmakers and lawyers at times, 
no doubt) to publicly admit to such a 
mistake. SBS is also complicated by an 
emotional element because it purports 

to protect children and explain (with a villain to punish) why the unthinkable sometimes 
happens to them.191 In the meantime, though, there have been more than 100 SBS convictions 
overturned nationwide, with almost three dozen of  them resulting in complete exoneration.192 

A r t i c l e  1 1 . 0 7 3  Wr i t s  

It might seem easier to acknowledge changed science (and thus, prior mistakes) in law than in 
medicine, but our whole appellate system is designed for finality—to uphold convictions, not 
upset them. For example, sufficiency of  the evidence is decided merely by asking whether, 
viewing the evidence in the light most favorable to the verdict, any rational jury could have 
found each element of  the offense beyond a reasonable doubt.193 That means the jury is given 
almost complete deference and all conflicts in evidence are resolved in favor of  the verdict.194 
Similarly, even a wholly incorrect and illegal ruling on evidence or procedure can usually be 
ignored as “harmless error” if  it “had but a slight effect” on the verdict.195 While TV thrillers 
spin the idea that technicalities undo sentences all the time, relief  is actually rare. In fact, in a 

If one is trying to get at the truth, why has it 
become about who can win and score points? We 
want to know what the truth is from the scientists. 
And if there were a way to do that, I think our 
judicial system would be greatly enhanced. 

GGRREETTCCHHEENN  SSWWEEEENN,,  AATTTTOORRNNEEYY  FFOORR  RROOBBEERRTT  RROOBBEERRSSOONN  
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nationwide study, the Bureau of  Justice Statistics found that “appellate courts reversed, 
remanded, or modified a component of  the trial court decision” in only 12% of  all appeals.196 

Deference makes some sense—our courts of  appeals weren’t made to second-guess the live 
impressions juries had of  evidence, and we don’t have the resources to try every case twice. 
But that also provides a path for a courtroom lie to become an unchallengeable truth, even 
when the jury plainly didn’t get the whole story. That can also happen with habeas proceedings. 

Earlier this year, the Texas Defender Service (TDS) released a comprehensive report about 
Texas junk science writs, and the title neatly summarized its findings: “An Unfulfilled 
Promise.”197 According to its analysis, in practice, our Court of  Criminal Appeals seems to 
have employed a burden of  proof  much higher than the statute commands. Article 11.073 
merely requires a preponderance for “not guilty,” meaning more likely than not that any 
reasonable doubt would’ve existed. In practice, though, the court is effectively requiring 
affirmative proof  of  actual innocence, with the overwhelming majority of  relief  granted for 
irrefutable DNA exonerations.198 

The report also highlighted the large 
number (38% of  all writ 
applications) refused on procedural 
grounds, that only one has ever been 
granted to an applicant without a 
lawyer, and that relief  has never been 
granted in a death penalty case.199 It 
closed, coincidentally enough, with a 
review of  Robert’s case.200 In 
exploring these findings with the 
committee, TDS was quick to laud 
the intent of  Article 11.073 and 
called attention to the fact that it was 
created with child trauma cases in 
mind.201 Its promise is still there; 
there’s just work needed to fully 
realize it. 

The interpretation the Court of  
Criminal Appeals has made of  
Article 11.073 isn’t surprising. By 

Infographic by Texas Defender Service 
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nature, it views legislation through a highly technical lens, not in a holistic or commonsense 
way. The standard itself  is also a bad fit for an appeals court—speculating on what a jury might 
have done with evidence it didn’t have (without any input from that jury) is little better than 
looking into a crystal ball.202 And because that sits over a system meant to affirm convictions 
by design, that’s what the crystal ball usually shows.203 

These issues, plus deference to findings by a habeas court that didn’t engage with the new 
science in any meaningful way, may have been why Article 11.073 didn’t work for Robert. 
“May” is all we have—another crystal ball—because the court routinely denies relief  with 
boilerplate language rather than any real explanation.204 The only insight we have throughout 
Robert’s case is Justice Yeary’s recent concurring opinion, which does seem to be rooted in the 
dubious “fact” findings that have long haunted this case.205 The only thing we can be certain 
of  is that many paths are statutorily foreclosed—new developments that may have affected 
only punishment, like Robert’s autism diagnosis, can’t even be addressed by Article 11.073.206 

Fortunately, the experts the committee consulted with presented a variety of  solutions. The 
TDS report itself  suggested: 

1. Revise the Standard for Granting Relief  to Consider the Overall Impact of  
Flawed Scientific Evidence 

2. Amend 11.073 to Include Penalty Phase Relief 
3. Expand Access to Counsel for Indigent People Seeking Relief  from their 

Wrongful Convictions 
4. Implement Discretionary Review by the CCA 
5. Mandate the CCA to Explain Why It Has Denied or Dismissed an 11.073 Claim207 

Each of  these would have directly touched Robert’s case and others like it. The burden of  
proof  change would’ve been particularly impactful, and other states have recognized as much 
in their writ laws. Maryland, for example, looks for new evidence that “creates a substantial or 
significant possibility that the result may have been different”208—more than a mere chance, 
but far less than a preponderance. Other alternatives might be “probable cause” for an 
acquittal or a focus on whether the new science would’ve “materially altered” theory of  the 
case for the state or the defense.209 Any of  these would help turn the court’s focus to ensuring 
the full and fair presentation of  all the evidence to a jury rather than protecting a verdict based 
on the limited or flawed evidence it may have originally heard.210 

The fact that Article 11.073 only covers evidence impacting decisions on guilt, not 
punishment, has long been acknowledged as a flaw in the law but remains uncorrected.211 As 
mentioned, it would include Robert’s then-unknown autism diagnosis, but it’s relevant to many 
cases—especially capital trials where punishment is often the sole question. 
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The remaining recommendations also have wide application. The fact that only one pro se 
application has ever been granted speaks loudly to the need for access to appointed counsel 
(Robert’s case was taken on pro bono). Judicial economy urges the suggested shift to 
discretionary review, since in many instances, there’s agreement between the state and the 
defense about relief  with no need for the Court of  Criminal Appeals to intervene, as it must 
under current law. Freeing up those resources would allow it more bandwidth for writing the 
substantive written opinions TDS has called for, the lack of  which has been a serious issue in 
Robert’s case and many others. 

The committee was also fortunate enough to hear from Elsa Alcala, a former justice who sat 
on the Court of  Criminal Appeals when Article 11.073 was first created and later amended. 
She echoed TDS’s sentiments and added several more.212 Her most dramatic suggestion was 
simply to eliminate the Court of  Criminal Appeals. While it might seem extraordinary, Texas 
is actually one of  only two states (the other being Oklahoma) that have separate high courts 
for criminal and civil matters, and Justice Alcala lodged a number of  criticisms based on her 
firsthand knowledge suggesting that we may be better off  with a single court of  last resort for 
all cases. Nonetheless, that would require a constitutional amendment213 and wouldn’t directly 
address the issues with Article 11.073. 

One that would have changed the course of  Robert’s case and many other death penalty 
matters would be to lower the threshold for a stay of  execution when new science issues are 
being developed. In Robert’s case, the vote was 5-4 against—hardly the commanding certainty 
most Texans would expect before an execution. And eliminating something that has impeded 
nearly two out of  every five claims—procedural bars, such as the notion that the claim could 
have been raised earlier than it was—would ensure that we’re elevating truth above finality. 

Finally, coming back to that basic tension between science and law, the very structure of  junk 
science proceedings is problematic. Criminal law is adversarial. Science is factual. When we 
bring it into court on a matter of  innocence, legal maneuvering shouldn’t determine how it’s 
received—only a frank, expert-informed assessment of  the science should.214 

Anderson County District Attorney Allyson Mitchell told the committee that she “trusted the 
process,” although she admitted that the process sometimes makes mistakes.215 Yet the state 
lodged a running objection to all new scientific evidence during the habeas hearings, intending 
to undermine the entire purpose of  the proceedings.216 And prior each of  the hundreds of  
DNA exonerations throughout the country, which proved a convicted person’s absolute 
innocence, our adversarial system saw the state fighting for a theory of  guilt.217 When we turn 
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to science for answers in a habeas proceeding, our system must be set up to listen to it 
(whatever the answer) instead of  defaulting to a battle about it. 

N e u r o d iv e r g e n c e  

“We found [Robert]—his affect was very flat, he was unemotional, he was answering our 
questions, he was cooperative, but it just, it didn’t feel right,” Brian Wharton told the 
committee. “Robert’s unusual response[s] kind of  put the light on him” from the start.218 Years 
later, Robert was diagnosed as being on the autism spectrum, someone who has a very flat 
affect, isn’t cognitively agile in expression or well developed in a social-emotion sense, and 
reacts atypically, especially in a crisis.219 But no one—not the investigators, not the jury, not the 
attorneys for the prosecution or even the defense—ever learned of  or accounted for Robert’s 
autism. Instead, he was taken as deceptive and detached, which played a large role in steering 
the investigation. 

These themes also recurred throughout the trial, with Robert being described as odd, cold, 
callous, and remorseless. Behaviors like dressing Nikki before taking her to the hospital and 
making a sandwich while speaking with investigators at his home seemed so abnormal they 
were signs of  guilt.220 Terre Compton, a juror in the case, told the committee that the jury 
found Robert’s demeanor strange and that it probably influenced her decision because she had 
no other explanation for his behavior.221 

Unfortunately, Robert’s experience wasn’t unique. Neurodivergent people and those with 
intellectual and developmental disabilities are more likely to be victims than perpetrators, yet 
people on the autism spectrum are seven times more likely than neurotypical people to find 
themselves in legal trouble for some of  the same reasons Robert was viewed negatively.222 
Once in the justice system, neurodivergence can significantly impair a person’s ability to 
communicate in the courtroom and assist in their own defense.223 These are issues that are 
well-understood when providing access to justice for victims of  crime,224 but less often a focus 
when dealing with someone accused of  a crime. 

This isn’t just an issue in Texas or even the United States; international studies have noted the 
need for, among other efforts, “mandatory autism training for police officers and the judiciary, 
with a focus on identifying autism and understanding the needs of  autistic people so that 
reasonable adjustments are offered in all cases.”225 Texas has taken some initial steps, like 
allowing vehicle registrants to indicate “a health condition or disability that may impede 
effective communication with a peace officer,” which may then be placed in a database to alert 
officers to potential communication issues during a traffic stop.226 At the state level, law 
enforcement training on autism is basic at best,227 but some law enforcement agencies have 
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begun to pursue more robust training on their own.228 During our hearings, witnesses 
recommended further legislative work that included a mandate (and ideally, funding) for 
additional law enforcement training on interacting with people on the autism spectrum. Last 
session’s HB 568, by Rep. Rhetta Bowers, which covered education and training for peace 
officers about Alzheimer’s disease and dementia, was suggested as a useful template.229 

Courtroom accommodation is just as important, but perhaps even more neglected. While 
Texas has long made efforts to break communication barriers related to sight, hearing, and 
language in our courts, neurodivergence is largely unaccounted for.230 The challenges in legal 
participation can be at least as profound as a difference in language, though, because they 
affect everything about how someone understands and is understood by others.231 There are 
also still significant unsettled issues about how evidence of  autism is handled in legal 
proceedings, which (as was true for Robert) can affect both whether someone is found guilty 
and what punishment they receive.232 

Deciding how to address these considerations is complicated, but also necessary. The 
prevalence of  autism is only increasing, with one in 36 U.S. children diagnosed with it as of  
2020.233 To ignore it today is to leave an access-to-justice time bomb ticking away for tomorrow. 

W h a t  A wa i t s  R o b e r t  R o b e r s o n ?  

This committee’s thorough review of  the record confirms that Robert was convicted based 
on SBS, and to twist matters to claim otherwise is disingenuous, especially when the state’s 
own lead investigator and a juror who heard that evidence at trial see it that way. And to 

A group of lawmakers meet with Robert Roberson at the Polunsky Unit in Livingston, TX 
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continue to hold that the new scientific developments since trial wouldn’t have made a 
difference when a juror has explicitly told this committee that she wouldn’t have convicted if  
she knew then what she knows now is beyond the pale. 

Those facts should matter with a properly functioning Article 11.073, but what happens to 
him now is in the hands of  other branches of  our government. What’s in the Legislature’s 
hands is whether our junk science writ works for future Texans. The 89th Legislature must act 
to make sure it does. 

R e c o m m e n d a t i o n s  

The committee makes the following recommendations to the 89th Texas Legislature: 

Change the burden of  proof  for junk science writs 

The burden of  proof  in an Article 11.073, Code of  Criminal Procedure, junk science writ 
application—now a preponderance of  the evidence that new science would’ve meant an 
acquittal—must be changed to fulfill the law’s original purpose. It should either require a 
showing only of  a significant chance of  a different outcome or simply that new science would 
have materially altered the state or defense theory of  the case. 

Apply junk science writs to punishment issues 

Junk science writs should also apply to punishment issues to correct a longstanding drafting 
oversight in the law. 

Alter junk science writ procedures 

There are several procedural changes the Legislature should study and consider. Structurally, 
proceedings under Article 11.073 don’t have to be adversarial; legal duties for both the state 
and defense and the rules of  evidence that apply to these matters can instead empower courts 
to inquire into the science with expert guidance and the goal of  scientific truth, not legal 
victory or defeat. By that same token, procedural bars should be reviewed and limited so that 
truth, not finality, is prioritized. And it may not be efficient for the Court of  Criminal Appeals 
to handle all junk science claims—judicial economy might be better served by allowing trial 
courts to handle these applications and our high court to exercise its traditional discretionary 
review function when appropriate. 

Improve access to & understanding of  junk science justice 

Only one junk science writ application has ever been granted for someone without an attorney. 
When scientific evidence plays a significant role in convicting or sentencing someone, they 
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should be given an appointed attorney to challenge it. Our law should also ensure that all 
attorneys handling these cases have a meaningful chance to challenge faulty findings of  fact 
that may undermine future proceedings, and they should have the benefit of  a written opinion 
explaining a court’s decision when relief  is denied. 

Increase training & accommodation around neurodivergence 

Whether they’re defendants, victims, or other participants, people on the autism spectrum 
deserve due process in our justice system, from law enforcement encounters to our 
courtrooms. The 89th Legislature should consider making greater training and resources on 
neurodivergence available to law enforcement, and our courts should ensure they’re adequately 
addressing autism-related barriers during proceedings. We should also study and begin defining 
appropriate lanes for evidence of  autism and how our courts and juries consider it. 
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LE T T E R S  F RO M  ME M B E R S  

Some members chose to submit letters providing further perspective on the report and the 
committee’s interim work, which follow. 
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