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STATE AFFAIRS
Under House Rule 3, Section 35, the House Committee on State Affairs shall have 13 members,
with jurisdiction over all matters pertaining to:
1) questions and matters of state policy;
2) the administration of state government;
3) the organization, operation, powers, regulation, and management of state departments,
agencies, and institutions;
4) the operation and regulation of public lands and state buildings;
5) the duties and conduct of officers and employees of the state government;
6) the operation of state government and its agencies and departments; all of above except
where jurisdiction is specifically granted to some other standing committee;
7) access of the state agencies to scientific and technological information;
8) the regulation and deregulation of electric utilities and the electric industry;
9) the regulation and deregulation of telecommunications utilities and the
telecommunications industry;
10) electric utility regulation as it relates to energy production and consumption;
11) pipelines, pipeline companies, and all others operating as common carriers in the state;
12) the regulation and deregulation of other industries jurisdiction of which is not specifically
assigned to another committee under these rules; and
13) the following organizations and state agencies: the Council of State Governments, the
National Conference of State Legislatures, the Office of the Governor, the Texas
Facilities Commission, the Department of Information Resources, the Inaugural
Endowment Fund Committee, the Sunset Advisory Commission, the Public Utility
Commission of Texas, and the Office of Public Utility Counsel. 1
On October 23, 2017, Texas House Speaker Joe Straus released interim charges listing specific
topics for committees to study prior to the start of the 86th Legislative Session. 2
An interim hearing was held on September 6, 2018, during which four witnesses provided
testimony on the implementation of Senate Bill 11 85(1)-2017.
The hearing can be viewed at the following link:
http://tlchouse.granicus.com/MediaPlayer.php?view_id=40&clip_id=15477
Having completed its study on the interim charge assigned by Speaker Straus, the Committee has
adopted the following report.
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INTERIM CHARGE
Charge:

Monitor the agencies and programs under the Committee's jurisdiction and
oversee the implementation of relevant legislation passed by the 85th Legislature.
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MONITORING AGENCIES AND
LEGISLATIVE IMPLEMENTATION
Interim Charge: Monitor the agencies and programs under the Committee's jurisdiction
and oversee the implementation of relevant legislation passed by the 85th Legislature.

Public Hearing
The House Committee on State Affairs ("the Committee") held a public hearing on September 6,
2018 at 9:30 a.m. in Austin, Texas in the Capitol, room E2.014, to address the above interim
charge regarding the implementation of Senate Bill (SB)11 85(1)-2017. The Committee heard
testimony from invited witnesses from the Texas Health and Human Services Commission
(HHSC) and resource witnesses representing medical professionals. The following individuals
testified:
Witnesses are listed in alphabetical order

•
•
•
•

Kristi Jordan, Director of Health Care Quality, Regulatory Services Division, Health and
Human Services Commission
Cesar Lopez, Associate General Counsel, Texas Hospital Association
Arlo Weltge, M.D., Texas Medical Association
Cecile Young, Acting Executive Commissioner, Health and Human Services Commission

Introduction
Issues surrounding end-of-life care, including do-not-resuscitate (DNR) orders, have been before
the Committee for several legislative sessions. After years of hard work and intense
negotiations, the Committee passed an "agreed-to" bill during the 2017 first-called special
session that increased requirements for DNR orders. Attached is the bill signed by stakeholders
who expressed their agreement with the legislation through support or neutrality (Exhibit A).
The bill, SB 11, amended the Health and Safety Code to set out the circumstances under which a
DNR order issued for a patient in a health care facility or hospital is valid. This legislation
strengthened patient protections and closed a loophole in state law that allowed doctors to place
DNR orders on patients without their consent.
SB 11 passed the House on second reading with a voice vote, garnered 122 ayes on third and
final passage, and became effective on April 1, 2018. The purpose of this report is to document
for future legislatures the unconventional method by which HHSC chose to adopt the rule for SB
11.

Background
Rule Adoption Process
SB 11 directed the executive commissioner of HHSC to adopt a rule for implementing the bill as
soon as practicable after the April 1, 2018 effective date. 3 A rule was proposed and published in
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the April 20, 2018 issue of the Texas Register, which initiated a mandatory 30-day public
comment period before the rule could be finalized. Public comments reflected strongly divergent
opinions – some interested parties believed the proposed rule went too far, while others thought
it did not go far enough.
After the public comment period ended, medical professionals and other groups that participated
in the negotiations for the law sought answers as to the rulemaking direction the agency would
take, but received no response and subsequently reached out to the Committee for assistance.
The Committee contacted HHSC to find out the status of the rule and the agency's timeline for
finalization, inquiring if it was the agency's intent to re-write a new proposed rule for another
round of public comments, or if the agency intended to finalize a new rule using the first set of
public comments.
The Committee found the agency to be unresponsive to its inquiries, thus the Committee and
some stakeholders became concerned if the agency was following the legislative intent of the
"agreed-to" bill in the rulemaking process – or, if they were attempting to write a rule that went
outside the bounds of the law. Such an act would dramatically compromise lawmakers' efforts
by circumventing the legislative process and would set a dangerous precedent.
The Hearing
The aforementioned concerns resulted in the chair calling for a public hearing on September 6,
2018.
During the hearing, the chair presented two letters that were entered into the official public
comment record by the agency (Exhibits B and C). The first letter was signed by a number of
lawmakers, and the second was from an interest group. These letters presented serious
trepidations for the Committee, which are outlined below:
1) None of the House joint sponsors, including the first joint sponsor and chair of the
Committee, is signed on to the letter from other lawmakers, which immediately raised red
flags. Most importantly, the chair stated at the hearing that he never even knew anything
about this letter until the Committee began to look into the rulemaking status.
2) All but the last provision of the lawmaker letter is almost identical to the stakeholder's
public comment letter (Exhibit C) that egregiously seeks to go outside the bounds of the
law with provisions that this stakeholder unsuccessfully attempted to write into the bill.
After discovering these facts and recognizing the weight the agency was affording the lawmaker
letter, these two letters became the focal point of the hearing. In the hearing, the vice-chair
recounted a conversation with a lawmaker who signed the letter because she thought she was
supporting the law and its provisions, only to discover later that was disappointingly not the case.
The Committee learned that other signatories on the lawmaker letter also thought the same;
therefore the chair asked the acting executive commissioner what remedy was available to those
legislators who misunderstood what they had signed and desired to have their names removed
from the letter. Although all state agencies receive ongoing input from legislators, it was
unfortunately impossible to correct the official record because the rule had been adopted.
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In the hearing the chair questioned the agency's sudden adoption of the rule just days before the
hearing, especially after delaying action for a number of months. He inquired as to why the
agency did not wait until the Committee's public hearing had occurred before they adopted the
final rule. In other words, why would HHSC not consider input from the House Committee on
State Affairs of value? Moreover, he questioned the rationale for not issuing a second rule for
another 30-day public comment period, noting it was regrettable that did not happen on a matter
that deals with life and death. The chair also asked why the agency did not wait until the newlyappointed executive commissioner took office on October 19, 2018 to adopt the rule. 4
Representative Kuempel expressed the frustration that many lawmakers have had with HHSC
over the years, citing numerous issues in the past with emergency leave and contracting. He
concluded, "This certainly doesn't help the legislature's confidence of what we do and what we
have done with the actions you all [the agency] have taken. So at least you can go back and
make sure the organization knows we're still watching."

Conclusion
The fact that the agency gave heavy consideration to a highly problematic letter that sought to go
beyond the bounds of the law when crafting the final rule is a substantially negative precedent
that should concern every Texan and all legislators.

Recommendations
While the final rule did not include matters outside the legislative scope of SB 11, according to
medical professionals the rule does have problems that can create uncertainty for practitioners.
As a result, a majority of the stakeholders involved with the negotiations for the law met to
discuss these matters after the hearing. Attached is their joint letter outlining their apprehensions
and proposed recommendations (Exhibit D).
Through the passage of SB 11 lawmakers worked to gain clarity for those who are facing
devastating decisions in emotional circumstances. However because of the agency's actions, the
final rule does not fully adhere to the language or legislative intent of SB 11. The rule's
problems will likely need to be addressed in the future, and it is the intent of this report to
provide the facts to successive legislators who may be facing this issue again.
HHSC should amend the rule to remove regulations regarding medical staff bylaws that
relate to DNR orders.
The agency should include clarifying language to 25 Texas Administrative Code
§§133.41(f)(6)(G) and 133.41(k)(3)(G) to ensure that only one notice is required, and that
providing one notice satisfies the other, in accordance with legislative intent.
HHSC should incorporate language from SB 11 to 25 Texas Administrative Code
§§133.41(f)(6)(G) and 133.41(k)(3)(G) to ensure the rules accurately and completely state
the requirements of Section 166.206(a), Health and Safety Code.
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