INTRODUCTION

At the beginning of the 75th Legidature, the Honorable James E. “Pete’ Laney, Spesker of the Texas
House of Representatives, gppointed nine membersto the House Committee on Environmental Regulation:
Warren Chisum, Chair; Ray Allen, Vice Chair; Edmund Kuempel; John Culberson; Robert Tdton; Zeb
Zbranek; Charlie Howard and Dawnna Dukes.

During the interim, the Speaker assigned charges to the committee. The Committee on Environmental
Regulation has completed its hearings and investigations, and has adopted the following report.

The committee wishes to express gppreciation to the following people for their invaluable assstance:
From the Bureau of Radiation Control, Texas Department of Hedlth:
Richard Ratliff, Bureau Chief
Ruth McBurney, Director, Divison of Licensang and Regigtration and Standards who wrote the
bulk of “Department of Hedlth Policies Related to Extremely Low-level Radioactive Waste” and
generoudy alowed the Committee to edit her work for usein this report.
Art Tate, Director of Compliance and Inspection

From the Texas Naturd Resource Conservation Commission:
Jeff Saitas, Executive Director
Alice Hamilton Rogers, P.E., Section Manager, Underground Injection Control and Radioactive
Waste Section
Susan Jablonski, Low-Leve Radioactive Waste Specialist
Brian Chridian, Legidative Liaison, Intergovernmenta Relations

Wedsooffer specid gppreciationto Ambrose Gonzaes, Information Specidist, TexasL egidative Council,
for his unending good humor and patience in deding with Committee computer issues.

Findly, the Committee wishes to express appreciation to the citizens and loca government officids who
participated in our hearings for their time and efforts on behaf of the Committee.



HOUSE COMMITTEE ON ENVIRONMENTAL REGULATION

INTERIM STUDY CHARGES

CHARGE ONE:

Identify program optionsin al areas of the state for achieving and maintaining compliance with federa air
quality requirements while preserving the potentia for economic growth. The review should consider the
effects of projected population growth on trangportation.

CHARGE TWO:
Determine the ramifications surrounding the handling, processing and disposal of low-leve radioactive
waste within the borders of the state as they relate to compact waste, non-compact waste generated by
the federd government, mixed waste, and licensing of a private or Sate entity. Review policies of the
Department of Hedlth related to extremely low-level radioactive waste to determine cong stency with other
dates regulations.

CHARGE THREE:
Assess the merits of the current program transferring one-haf of the solid waste tipping fee to councils of
government to be dispersed for local solid waste projects.

CHARGE FOUR:
Conduct active oversght of the agencies under the committee' s jurisdiction.
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AIR QUALITY COMPLIANCE




OVERVIEW!

The federal Clean Air Act Amendments of 1990" require air quality in the United Statesto meet
certain ambient air quality standards? deemed acceptableto protect human health and welfare3
I nshifting the burden to the states, Congressfindsthat, “. . . air pollution prevention (that is, the
reduction or eimination . . . of pollutants produced or created at the source) . . . isthe primary
responsibility of States and local governments. . .”[emphasis added].* Congress directs the
governor of each state to submit alist of regionsin the state which fail to meet the federal air
quality standar ds® promulgated by The Environmental Protection Agency (EPA).° TheEPA may
then formally designate these regions “ nonattainment areas.”’ The state must then submit a
State I mplementation Plan (SIP)® which shall, “. . . include enfor ceable emission limitationsand
other control measures, means, or techniques (including economic incentives such as fees,
mar ketable permits, and auctions of emissions rights), as well as schedules and timetables for
compliance. ..” °

Based on the current levels of air contaminants in Texas, federal law requires a SIP for the
Dallas-Fort Worth and Beaumont-Port Arthur regions by April 30, 2000 and a plan for the
Houston-Galveston area by December 2000.°° El Paso falls under the definition of a
nonattainment area aswell, but no upcoming deadline for updatingitsair quality strategy looms
overhead.’* New air quality standards could lead the EPA to add the counties surrounding San
Antonio, Austin, Tyler, Marshall and Longview to thelist of citieswhich fail to comply with the
federal clean air standards?

FAILURE TO COMPLY

If the EPA determines that a state fails to submit a SIP, the SIP fails to meet the long list of

mandates or a state failsto follow the SIP, federal law expresdy providesfor theimpostion of

any or all of at least three types of sanctions:

1 the EPA Adminigtrator is specifically required to promulgate a federal implementation
plan, in effect stripping all flexibility, control and enforcement away from the state;*®

2. the EPA Adminisgtrator can prohibit the Secretary of Transportation from disbursing

! For further analysis and overview, seeClean Air: Texas Responseto Federal
Mandates (House Resear ch Organization, Texas House of Representatives), October 5, 2000.
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federal highway funds under Title 23 for any trangportation project in a nonattainment
area, except for safety projects or programs such as public trangt, construction of bus
lanes or highway projects which would improve air quality;** and

3. the EPA Administrator may require new or modified sources to demonstrate a ratio of
emissionsreductionsto increasedemissionsof at least 2to 1, meaning any new business
or expanded businesswhich needsan air permit must reduce emissionstwiceasmuch as
will be added by the per mitted activity.*®

In addition, federal law may limit construction or expansion or federal airports, portsor other
federal facilities, providing that, “[no] department, agency, or instrumentality of the Federal
Government shall engagein, support in any way or provide financial assistance for, license or
permit, or approve, any activity which does not conform to [a SI P] after it has been approved .
.." [emphasis added].®

STATE IMPLEMENTATION PLANS (SIPs)

Smply stated, a state' s SI P submitted to the EPA for each nonattainment areamust list in detail
the regulations and enforcement mechanisms the state intends to use in order to achieve air
quality compliance!’ based on a strict timetable outlined in federal law.®

To date, the Texas Natural Resource Conservation Commission (TNRCC) has aimed two
separate major rulespackagesdirectly at bringing Texasregulationsinto aform to ensurethat
regional SIPs will achieve compliance with the federal air quality requirements. Though
provisonsin each rules package focus on oneregion, other provisions apply to the central and
east part of Texaseast of Interstate 35 and I nter state 37, while still others apply statewide.

December 31, 1999 TNRCC Rules

Rules published by the TNRCC on December 31, 1999" whichthe agency later adopted® apply

chiefly to the Dallas-Forth area or the Beaumont-Port Arthur area, and in general include the

following provisons:

1 establish basic criteria by which alocal government can voluntarily establish a vehicle
scrappage program (this proposal was requested by a steering committee representing
Dallas-Fort Worth nonattainment counties);

2. establish new vehicle emission inspection and maintenance (I/M) requirements utilizing
ASM-2 (a treadmill type dynamometer) and OBD (On Board Diagnostic [a plug-in
computer test]) technologies in an 8 county Dallas-Fort Worth area which are not
currently subject toan I/M program (Ellis, Hender son, Hood, Hunt, Johnson, Kaufman,
Parker, and Rockwall counties), provided theindividual county commissioner scourtsand
the most populous municipality in each county submit a resolution requesting an |/M
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10.

program; %

require ‘remote sensing’ of vehicles in an 8 county area near Houston-Galveston
(Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
counties);

require ‘L ow Emission Diesd’ to be used for both on-road and off-road applicationsin a
12 county Dallas-Fort Worth area at an additional cost of approximately $.04 per gallon
(applies to Callin, Dallas, Denton, Ellis, Hender son, Hood, Hunt, Johnson, Kaufman,
Parker, Rockwall, and Tarrant counties);?*

require eectric-power ed instead of gasolineor diesd-power ed ground support equipment
at airports in the Dallas-Fort Worth area, at an estimated initial capital cost to the
airports of $83.5 million to replace 3008 pieces of equipment, less trade-in or current
equipment, though thecapital cost may beoffset by cheaper operating expensesand fuel
and maintenance savingsover time (includes equipment such as pushback tugs, air start
units, air conditioning units, forklifts and ground power units);*

require 50% of 50to 750 hor sepower engines, and 100% of any 750 or mor e hor sepower
engines, in any private or government fleet of non-road diesel enginesin the twelve
county Dallas-Fort Worth areato meet morestringent emissionsstandar dsby 2007; this
will likely result in a $97.8 million to $137.9 million cost to fleet owner sto replace 52,297
pieces of equipment (includes agriculture equipment, backhoes, graders, bulldozers,
forklifts, generators, cement mixersand the like);

require off-road Large Spark-Ignition (L SI) engines 25 horsepower and larger in the 12
county Dallas-Fort-Worth area to meet California engine standar ds, beginning in 2002
and to be phased in, at a cost to owners of approximately $1 million to $5.1 million to
replace 10,130 engines, lessa 15% to 20% fuel savings (includes engines such asthose
used to power industrial equipment like forklifts, generators, compressors, pumps,
sweepersor largelawn tractors);?’

restrict operation of diesel construction equipment rated at 50 hor sepower or morein the
12 county Dallas-Fort Worth area between the hours of 6:00 am. and 10:00 am., from
June 1 through October 31;%

require nitrogen oxide emissions reductions in east and central Texas from industrial
sour cesof 50% for electricutilities, and 30% to40% from cement kilns(includes cement
kilns, electric utility power boilers and stationary gas turbines located in Atascosa,
Bastrop, Bexar, Brazos, Calhoun, Cherokee, Comal, Ellis, Fannin, Fayette, Freestone,
Goliad, Gregg, Grimes, Harrison, Hayes, Hender son, Hood, Hunt, Lamar, Limestone,
Marion, McLennan,Milam,Morris, Nueces, Parker,Red River, Robertson, Rusk, Titus,
Travis,Victoria,and Wharton counties); theimplementation will result in atotal emissons
reduction rate of 88% for electric utilities in Dallas, Denton, Collin, and Tarrant
counties;®

require certain eectric utility and industrial, commercial and ingtitutional (1C) boilersin
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11.

the Beaumont-Port Arthur area and the Dallas-Fort Worth area to meet new emission
specifications and requirecertain process heater sin the Beaumont-Port Arthur areaand
lean-burn enginesin the Dallas-Fort Worth areato meet new emission specifications, at
an estimated cost of $39.5 million to $42 million (affects Hardin, Jefferson, and Orange
countiesaswell as Collin, Dallas, Denton, and Tarrant counties);* and

prohibit the sale of new water heaters, small boilers and process heaters, unless the
equipment meets certain emissions standards, at an additional cost of $0 to $20,000 per
unit for larger facilities like an apartment complex, or $3 to $50 for residential water
heater (this rule would be effective statewide).>

August 25, 2000 TNRCC Rules

On August 25, 2000, the TNRCC published rules which substantially apply to the Houston-
Galveston SIP, and generally include the following provisions:

1.

establish an emissions banking and trading program where the agency assigns an
emissions cap in the Houston-Galveston area to allow an owner of an emissions source
in the area to retire the source or reduce emissions and sell the reduction credit to
another source;®

require that new air conditioner unitsin the certain areas of the state contain ozone
reducing technology which directly reduces ozone at a cost of between $42 and $116 for
typical residential units and $420 to $5,800 for large commercial units (affects Hardin,
Jefferson and Orange counties, Collin, Dallas, Denton and Tarrant counties, and
generally all of over 90 counties in east and central Texas east of Interstate 35 or
| nter state 37;%

require low-emission diesel (LED), and for both on-road and off-road use in the Dallas-
Fort Worth, Houston-Galveston, and Beaumont-Port Arthur areasaswell asin over 90
additional central and eastern Texas counties east of Interstate 35 or I nter state 37, and
require LED statewide for on-road use, at anincreased production cost of between $.04
and $.08 per gallon;

establishvehicleemission inspection and maintenance(l/M) requirementsutilizing ASM -
2 (atreadmill type dynamometer) and OBD (On Board Diagnostic [a plug-in computer
test]) technologiesin Harris County beginning May 1, 2002, and in Brazoria, Fort Bend,
Galveston, and M ontgomery countiesbeginning May 1, 2003, and in Chambers, Liberty
and Waller countiesbeginningMay 1, 2004; feesfor emissionstestsin HarrisCounty will
increase from $14 to $22.50 and upgrades of testing equipment per lane for testing
stations will cost $25,000; and in the remaining counties where no current emissions
testing program exists, the motorists will pay a new $22.50 testing fee and the capital
investment for testing equipment will cost $40,000;%

require low-sulfur gasoline(L SG) for both on-road and off-road usein thecountieslocated
intheDallas-Fort Worth, Houston-Galveston and Beaumont-Port Arthur areasaswell as
in over 90 countiesin central and eastern Texaseast of | nterstate 35 or I nterstate 37 at
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10.

11.

12.

13.

14.

15.

an additional production cost of $.03 to $.07 per gallon, equating to an additional $20 to
$47 per vehicle per year in fuel costs for motorists, and an undeter mined multi-million
investment for refineries;®*

require diesel emulsion fuel in the Houston-Galveston nonattainment area, which relies
on awater -in-fuel mixturethat can reduce nitrousoxide emissonsby up to 30% at a cost
of $.08 more per gallon and $400,000 for fuel distributorsto purchase a blending unit;*’
prohibit the sale of non-road L arge-Spark-Ignition (LSI) engines with greater than 25
horsepower unless the engine meets California standards beginning in 2004, at an
additional cost of approximately $500 per engine (includes enginessuch asthose used to
power industrial equipment like forklifts, generators, compressor s, pumps, Sveepers or
large lawn tractors;® the TNRCC initially adopted this provision to apply only to the
Dallas-Fort Worth area, but is now proposing a statewide application of therule);*
require exhaust systems on all heavy-duty on-road or off-road vehicles manufactured
prior to 1997 in theHouston-Galveston nonattainment ar eato useexhaust systemswhich
will reduce nitrous oxides by 80% compared to emissonswithout the exhaust system, at
a cost of $500 to $2,000 per vehicle affected;*°

beginning on April 1, 2005, restrict the use of all spark-ignition lawn and garden service
equipment from 6:00 a.m. until noon, from April 1 through October 1 in the 8 county
Houston-Galveston nonattainment area;

require 90% reductions in nitrous oxide emissions from ground-support equipment at
airportsin the Houston-Galveston nonattainment areaby 2005 by any means available,
including by pur chasingemission reductionsfrom another sour ceintheareacap andtrade
program; %

require large compression engines above 50 horsepower to meet strict emissions
requirements by 2007 in the Houston-Galveston nonattainment area;*

prohibit construction in the 8 county Houston-Galveston nonattainment area from April
1 through the last Sunday in October of each year, between the hours of 6:00 a.m. and
noon; *

prohibit a heavy-duty engine from idling for more than 5 minutes in the Houston-
Galveston nonattainment area between April 1 and October 31;%*

require increased control of vented volatile organic compound emissions from facilities
such as bakeries, print-shops and batch plantsat an estimated cost of between $19,300
and $22,300 per vent; and*

require at least a90% reduction in nitrousoxidesfrom small and lar geindustrial sour ces
in the Houston-Galveston nonattainment area, including facilities such as boilers,
gtationary gasturbines, process heatersand furnaces, and fluid catalytic cracking units,
at atotal estimated capital cost for all known affected sour cesin the Houston-Galveston
area of approximately $2.7 billion with an increased annual cost of approximately $597
million.*’
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Other State Sip Rules

The Texas Trangportation Commission adopted rulesto allow the TNRCC to conduct studiesat
locations asneeded todeter mineif lower speed limitswould reduceautoemissions. TheTNRCC
could then propose an ‘environmental speed limit’ (ESL) for a certain area, to be adopted or
reected by the Transportation Commission. In effect, an ESL would beareduction in the speed
limit by 5, 10, or 15 miles per hour in and along designated highways in an effort to reduce air
emissions from carsand trucks®

The TNRCC withdrew rules proposing to implement California Low Emission Vehicle (LEV)
standards or federal Tier || LEV standards for new vehicles purchased in Texas® Instead,
based on agreements with the EPA and auto manufacturers, the TNRCC will require LEV
gandards for new vehiclesin Texaswith abasisin federal LEV standar ds, with consider ation and
credit for the specific evaporative control systems.>®

In response to TNRCC ruleswhich would essentially require a 90% reduction in nitrous oxide
emissions from ground-support equipment at airports> The Air Transport Association sued in
federal court, claimingthat federal law regulatesairlinesand ther efor epreemptsstater egulation
of ground-support equipment.>> However, the TNRCC and the airlines expect to reach an
agreement which theairlines or another party acting on their behalf will achieve the same 90%
level of emissions reductions, but from other sources than ground-support equipment.®® If the
TNRCC and each individual airline involved reach an acceptable agreement in the form of an
enfor ceable agency agreed or der, the TNRCC will repeal and withdr aw thecor respondingrules®

Lastly, because of concerns relating to water contamination from gasoline additives in
reformulated gasoline (RFG), the TNRCC decided against adopting a proposed rule to extend
RFG to the 8 outlying counties surrounding the Dallas-Fort Worth area.>®

EPA Reaction to the TNRCC Rules And State SIPs

Congress clearly holds Texas responsible for meeting clean air mandates, but the federal
government hinders the state’s ability to comply. Federal law not only fails to regulate major
sources of air pollution including air craft and railr oad engines, but federal law also prohibitsthe
state from regulating those sour ces.>®

Despite of the far-reaching TNRCC proposals and the nonexistent federal assistance with
preempted sour ces, the EPA saysthe Dallas-Fort Worth plan could still fail to meet federal air
quality standards, and the state might need to consider even further proposals in the near
future® However, the EPA did rule that Dallas-Fort Worth plan contains all the required
elements, and the feder al agency must now conduct a scientificreview to deter minewhether the
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requirements will meet federal air quality standar ds>®

Similarly, the EPA saysthe Houston-Galveston plan also may fall short of meeting the national
ozone standar d, though the feder al agency applaudsthe TNRCC for thework.”® The EPA says
the plan representsa very serious effort, but whether the ruleswill meet federal requirements
remains a question.®

CLEAN AIR AND TRANSPORTATION CONFORMITY

Former Texas Transpor tation Commission Chairman and now board member David Laney calls
the stakeshigh, and saysthat, “ bar ring something unfor seen, air quality will bethecrucial issue
for transportation.”®* Federal law imposes ‘transportation conformity’ by prohibiting any
metr opolitanplanningor ganization from approvingany pr oj ect unlessthehead of theor ganization
provesthe consistency of the project with theair requirementsin the SIP for theregion.®? Inthe
context of federal mandates, transportation confor mity meansthat a transportation project may
not create new air quality violations, make existing violations wor se, nor delay attainment with
air quality standards® Failure in a nonattainment area to comply with an EPA approved SIP
effectively resultsin the halt of highway expansion in the nonattainment area, that isunlessthe
expansion will increase safety or reduce air emissions®

Based on the federal Clean Air Act, afederal district court rulingin March of 1999, effectively
suspended $700 million in proposed highway projectsin Atlanta, Geor gia becausethecity failed
to comply with federal air sandards® Under the same ruling, Texas highway officials warn of
the high potential that 18 projects worth $847 million in Austin and 46 projectsin San Antonio
worth$791 million will belost or delayed if those ar easar edeclar ed nonattainment areas®® EPA
officials and environmental groups say the state agency over states the threat, since highway
projects will be allowed to continue if a state can prove the project will actually reduce
emissions®’ It should benoted, however, that Texasonly receives 85 centsfor every dollar sent
to the federal government for transportation needs®

THE ONE-HOUR VS. THE EIGHT-HOUR OZONE STANDARD?

The EPA established a one-hour ozone standard of 0.12 parts per million in 1979. Before

2| nformation in this Section of thisreport isderived from General Summary of the
FCAA Ozone Standards, Prepared by TNRCC Staff, March 14, 2000, in its entirety, on file
with The TNRCC.
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Congress addedthe Clean Air Act Amendments of 1990, the Act provided stateswith flexibility
in developing a SIP. TheAct set basic requirementsand then allowed statesto focus necessary
strategies to meet the standard and maintain it in aparticular area. However, the 1990 Feder al
Clean Air Act Amendmentsprovided a mor e prescriptive set of el ementsto beincluded in some
ozone SIPs, including mandated industrial controls, gasoline vapor recovery controls, vehicle
ingpection and maintenance and refor mulated gasoline. The Act also allowsEPA to periodically
review the ozone standardsfor protectiveness.

After passage of the 1990 amendments, the one-hour ozone standard remained at 0.12 partsper
million (subsequent references to the standard use parts per billion rather than parts per
million). The state ozone SIP activities focused on the attainment of that one-hour standard.

The EPA basesthe one-hour standard on the aver age of readingstaken over one-hour periods.
Air quality monitor smeasureozonein partsper billion (ppb). An areaviolatesthestandar d when
the highest one-hour reading of theday at any onemonitor equalsor exceeds 125 ppb morethan
three times during any consecutive threeyear period. Areasin nonattainment of the one-hour
standard are Houston-Galveston, Dallas-Fort Worth, Beaumont-Port Arthur and El Paso.

However, in July 1997, theEPA issued new air quality sandar dsfor ozoneand particulatematter,
known asthe eight-hour standard. The EPA intendsthe eight-hour standard to provideamore
representative view of pollution than the one-hour standard. The EPA bases the new standard
on the aver age value of readingstaken over eight-hour periods. An areaviolatesthisstandard
whenthethree-year aver ageof thefourth-highest daily maximum eight-hour ozoneconcentration
equals or exceeds 85 ppb, as opposed to 125 ppb for the one-hour standard.

Daily High Year 3-Year
Readings 1997 1998 1999 Average
Example of nonattainment Highest 96 01 103 NA
of 8-hour ozone standard
27 highest a1 85 97 NA
3 highest 90 82 97 NA
4" highest 87 81 96 88

I nattemptingto createthenew eight-hour standard, the EPA imposesalesspr escriptivemanner
for how states reach attainment. Mandated control measures will be equivalent to pre-1990
mandates, and states will again enjoy a certain amount of flexibility for attainment.

Areasin Texasin violation of the eight-hour standard includethe same areasin violation of the
one-hour standar d (Houston-Galveston, Dallas-Fort Worth and Beaumont-Port Arthur), excluding
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El Paso. In part because of a higher eight-hour ozone standard of 85 ppb, as opposed to 125 ppb
for the one-hour standard, areas in violation of the eight-hour standard also include Tyler-
Longview-Marshall, Austin and San Antonio and the surrounding regions.

Certain industry groupsand The American Trucking Association challenged the new eight-hour
gandard in a lawsuit filed in December 1998. In response, a three judge pand of the Court of
Appealsfor the Digtrict of Columbiaissued an order on May 14, 1999. The Court ruled that the
standard setting provisionsof the Federal Clean Air Act, under which the EPA set the eight-hour
gandard, may be an uncongtitutional delegation of authority from Congress to the EPA.
However, the Court determined that the EPA does have the authority to designate areas as
attainment, nonattainment, or unclassfiableunder thenew standard. In summary, theCourt left
the eight-hour standard in place but determined that the EPA may not enforceit. The EPA
appealed, and the U.S. Supreme Court will hear the case on November 10, 2000.%°

Evenwith an established standard and an unenfor ceable standar d, guidance issued by the EPA
in Mar ch 2000 neverthelessrequires statesto providerecommendationsregar ding which areas
todesignatenonattainment. TheTNRCC suggeststhat even though the Austin, San Antonioand
Tyler-Longview-Marshall regions may violate the new eight-hour standard, in light of the legal
controversy surrounding the new standard, these regions should not fall under the definition of
nonattainment.” On June 26, 2000, TexasGover nor Geor geBush requested the EPA todeclare
these questionable areas as ‘ unclassifiable’ rather than nonattainment areas.

AUTO EMISSIONS

EPA officials say unless reductions in auto emissions occur, nonattainment and near-
nonattainment ar easwill never meet federal air standards.”” Editorial writersblametheair crisis
inlargepart on cars, trucksand sport utility vehiclesand call for increased auto emissionstesting
and other controls on mobile emissions.® The EPA saysin order to comply with federal air
gandards, the state must obtain commitments from the counties surrounding the Dallas-Fort
Worth metroplex to join in the clean air program, especially the expanded auto emissions
program, or find an alternative.™

I npart becauseof theunpopularity of auto emissonstesting, the TNRCC will not expand tailpipe
tests unless asked to do so by local officials.® Despite the unpopularity of the car testing
program, regional officialsin the Dallas-Fort Worth area,” Houston”” and San Antonio” realize
that they must address auto emissions to address the air problems. Unlike supporting the
cancellation of the testing program in 1995, local leaders now seem to support the idea of an
increased car testing and repair program.” TNRCC officialssay thepublicwill accept thenewer,
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stricter car testing chiefly becauseof increased testinglocationsand allowingr epair sby thesame
businessthat conduct the tests®

Some of the newer testsunder consider ation will measur e nitr ogen oxides, which the current test
cannot measure® The newer test requiresthat the whedls of the car turn with a load on the
engine, so the car must be on a dynamometer which resembles a treadmill ®2 In any event,
federal rulesrequirethe vehicle computer to be tested to measure emissions by use of an “on-
board diagnostic” test for models 1996 or newer.®

Federal regulationswill soon requirelight trucks, including spor tsutility vehicles, minivans, vans
and pickupsto meet the same emissionsstandar dsas cars3 Nearly half thevehicles sold today
include light trucks, which account for threeto fivetimesthe amount of pollution asthe average
passenger car.® The EPA estimates the price of a light truck to increase by about $200.%
Despite the adoption of new federal standardsrequiring the sale of only cleaner, less polluting
new vehiclesin Texasby 2004, environmental groupssay the TNRCC should adopt even tighter
restrictions with even cleaner cars®

Lastly, some experts claim lower sulfur gasolinewill reducethe same emissionsasremoving 54
million cars nationally from the highways, at a cost of 6 cents per gallon more# Phillips
Petroleum in Borger, Texas already started preliminary construction of a 6,000 barrel per day
gasoline refinery unit to producereduced sulphur fuel at an estimated extra cost of $.02 centsper
gallon.® Thecommitteewould liketonotethat the TNRCC should beapplauded for theagency’s
policy to expedite per mitting decisonswhich will result in cleaner air acrossthestate; inthecase
of the permitting of the Phillips, Borger facility, the agency issued the permit in approximately
60 days.

REFORMULATED GASOLINE AND OXYGENATED FUEL

The Clean Air Act Amendmentsof 1990% established the Feder al Refor mulated Gasoline (RFG)
Program in an effort to reduce the emissions of pollutants from motor vehicles. Under the
program, RFG must contain 2% oxygen by weight.®® To date, this goal has previously been
achievedthrough theuseof the oxygenate methyl tertiary butyl ether (M TBE) or ethanol (afud-
blending stock made from grain). Over 85% of RFG contains M TBE while about 8% per cent
contains ethanol .2

Inthepast 10years, refiner salong the Texas Gulf Coast built facilitiesto produceM TBE based
on EPA regulations, which now accounts for about 74% of the MTBE produced in the United
States, and representing $2 billion in economic activity, with 25,000 direct and indirect jobs®

1.10



The EPA classifiesM TBE asa possible car cinogen,® but some scientists say it has never been
proved a health hazard.®® Because of MTBE's water solubility, the substance can more easily
migrate into and be detected in groundwater and surface water than other components of
gasoline. Concerns surrounding MTBE prompted the EPA to appoint a blue ribbon pand,
conssting of leading exper tsfrom thescientific, gover nment, automotive, and water communities,
to investigate the costs and benefits associated with the use of oxygenatesin gasoline. The
report issued by the pand concludesin part that:

A major source of groundwater contamination appears to be releases from

underground gasoline stor age systems. These systemshave been upgraded over

the last decade, likely resultingin reduced risk of leaks. However, approximately

20% of the storage systems have not yet been upgraded, and there continue to

bereports of releases from some upgraded systems, due to inadequate design,

ingtallation, maintenance, and/or oper ation.%

Further, arecent half-million-gallon gasolinepipelineleak near L akeTawakoni intheDallasar ea
brought further scrutiny to the MTBE issue because the substance caused water to taste and
smell strange, though TNRCC officialssay theM TBE in thewater never posed ahealth threat.®”
One editorial writer notes the irony in that, “[An] additive that is supposed to clean the air
contaminated thewater,” and callsfor an outright ban on MTBE.%

Althoughthe EPA approved M TBE tomitigateair pollution, theagency recently asked Congress
to phase out M TBE and instead requiretheuseof ethanol.* The Blue Ribbon Panel observes,
" [it] isdifficult to make a compar ative assessment of M TBE ver sus ethanol gasoline r eleases,
asthereisreatively littlefield data char acterizing the behavior of ethanol gasolinereleases." !®

Without authority to ban MTBE, the EPA alternatively plans to utilize the little-used Toxic
Substances Control Act to regulate MTBE out of the fuel supply based on an expected
determination that the additive poses an unreasonablerisk to the public or the environment.!%
EPA leaders acknowledgethat regulating M TBE asatoxic substanceraisesa number of legal
problems, such as meeting the Act's burden of proof.’ Nevertheless, on March 20, 2000, the
EPA formally began regulatory action.'®® In Texas, the TNRCC responded by changing rulesto
prevent increasesin the use of MTBE in order to meet lower Reid Vapor Pressurein certain
areas of the state.®

COSTSOF COMPLIANCE

Houston Mayor L eeBrown’sofficer eleased information that air pollution coststhecity $3billion
in health care costs and more than 400 premature deaths!® Matt Fraser, an environmental

111



engineer at RiceUniversity saysbusinessand industry will spend sever al hundred million dollars
in the Houston area to comply with federal law; but representatives of the area chamber of
commer ce believe the cost will be higher 1%

Mayor Brown estimatesthat Houston industry will pay $6 to $8 billion pricetag for compliance,
with motorists paying another $2 billion.**” Similarly, The Business Coalition for Clean Air
formed by the greater Houston Partnership estimates a $5 to $7 billion capital cost of
compliance!® The Business Coalition says new regulationsin the 8 county Houston area will
increase costs for eectricity, fue and construction and will create disncentives for business
growth.*®

Inany event, Houston businessleaders prefer for the staterather than the federal gover nment
to implement any new air regulations, reasoning that business will maintain more input and
control.™® The new air regulationswill effectively push technology toit’s limits*!

Asrecently as October of 1999, the EPA granted the statesrequest to extend the deadline for
compliance for the Dallas-Fort Worth area from 2005 to 2007, noting that air pollution from
Houston driftsto Dallas-Fort Worth.'*? Editorials nevertheless criticize the Dallas-Fort Worth
areafor repeatedly missingthedeadlinesfor bringingitself into compliancewithout much regard
for the consequences!™® The EPA and the TNRCC both contend that there will be no further
postponements of meeting the federal standards!* Further, Houston area Congressional
members Tom Delay and Gene Gr een expect no changesin feder al law, and both say that cleaner
air remainsapriority, but any stepstaken should bereasonable and respect the economy.™® As
stated by oneeditorial writer,”. .. cleaningup theair isn’t goingto beeasy or freeof discomfort.
Thetreatment islikely to be more painful because we put it off so long.” 116

LOCAL RECOGNITION OF THE ISSUE AND EFFORTS FOR SOLUTIONS

Businessleadersand locally elected officials recognize the dir e consequences which can result
in an area which failsto comply with thefederal Clean Air Act. In Juneof 1999, local officialsin
the Dallas-Fort Worth nonattainment area or ganized under the North Central Texas Council of
Governments to develop anti-pollution measures’ and made recommendations for SIP
proposals®® TheFort Worth Chamber of Commer ce recognizes the costs of clean air for both
individuals and business, but says compliance will measurably benefit public health and the
business climate!'®

A task force similar to the group in the Dallas-Fort Worth area involved with the Houston-
Galveston Council of Governments wor ks towar ds the same goal of reaching national ambient
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air quality standards in the Houston area.'® Houston Mayor Lee Brown issued an executive
order in early February 2000 requiring city agenciesto inventory and reducetheir own sour ces
of air emissionsin wayssuch aspur chasng mor eener gy-efficient officeequipment and increasing
reliance on employees working from home on computers and telephones!?

San Antonio city leader srecognize the direramifications attached to a nonattainment area, and
one city councilper son suggests implementing measur eslocally, such asauto emissionstesting,
to avoid the problems that can come with noncompliance!?> The Alamo Area Council of
Governments Air Improvement Resour ces executive committee, composed of leaders from
Bexar, Comal, Guadalupeand Wilson countiesalsofindsitself considering whether to pursuean
accelerated air quality plan.'?

On adatewidelevel, The TexasClean Air Working Group which formed to addresstheair issue
includescounty judgesfrom Collin, Harris, Dallas, Bexar and Traviscountiesaswell asbusiness
leader s from the same areas.** Business leadersnow clearly recognize that unlessair quality
meets federal standar ds, local economieswill suffer dramatically.** Onecounty judgewhofought
clean air restrictionsin 1995 now participatesin and urgesimplementing emissions controlsto
comply with federal clean air requirements!?

At least onelocal leader saysthat because of visibly poor air quality every summer, residents
will accept additional restrictions?’ Costs and flexibility with new air regulations worry
Galveston County officials, but they accept the challenge, asserting they need both clean air and
athriving economy.1?

In contrast to some other areas of the state working to find reasonable solutions, local leaders
in BrazoriaCounty balk at any clean air regulations, ar guingthat activity in BrazoriaCounty does
not affect Houston; they say they will fight any new mandates, maybe even in court.'?®

PUBLIC REACTION

The mediareportsthat nobody ar guesabout less-than-outstanding air quality in somer egionsof
the state, but how to clean the air presents a highly contentious question.®*® Dr. Stephen
Klineberg, a Rice University sociologist saysthe Houston public wantsto maintain theindustry
in the area, but increasingly want a cleaner environment, representing a fundamental cultural
shift in publicopinion.®*! The public frownson any regulations dir ectly impacting their personal
lives and personal habits. Los Angeles officials, who achieved significant smog reductionsin
recent years, warn that mandated lifestyle changes do not work and alienate the public.**? For
example, people seem to want cleaner air without hindering the convenience which comesfrom
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driving their own cars*

Klineberg conducted a survey of Houston area resdentsin February and March of 2000, with

interesting results:**

1) 87% expressed concernsabout the effect of air pollution on their family’shealth (56% said
they remain “very concerned” and 31% are “somewhat concerned”);

2) 64% of respondentssay they favor “requiring morestringent emissionstestson all vehicles
in Houston” while 33% oppose stricter car testing (this comparesto 38% support in 1995);
and

3) 51% say they favor effortstoreduceair pollution in Houston by lowering all speed limitsto
55 milesper hour.

AsoneHouston businessand industry r epr esentative pointsout, however, “ Thequestionis, when

something does affect [the public], will they continueto support it?” 1%

Across the state, proposals for a congtruction time shift, a lawn mowing time shift, speed limit
reductions, air conditioner requirements, and restrictionsaimed at Texans cars(such asstricter
inspections and cleaner burning fuels) draw themost contention with the public.*®* Almost all of
the TNRCC proposals to meet federal requirements stirred ire in some segment of the
population, either with labor, commutersor factory owners®®’ Citizensfrom parts of the state
that do meet air quality standards maintain that they do not want restrictions imposed on them
in an effort to clean up theair in nonattainment areas*®

TNRCC staff estimates that the agency received over 2,000 comments on the rules package
publishedon December 31, 1999.2%° Both regulated industry r epr esentatives and environmental
groups immediately predicted that the plan would result in a backlash, arguing that the plan
applies too much pressure to consumers and individuals!* While some critics question the
practicality and ability to enforcethe TNRCC’ semissions-cutting measuresand allegethat the
effect of the proposed rules will chill the economy, others want the plan to reduce industrial
emissions even more!#

In addition, The Public Utility Commission of Texas (PUC) warnsthat the proposed rulescould
potentially shut-down 25t050% of thelocal electricity generation intheDallas-Fort Worth area,
commenting that, “the new rules could compromise the ability of the Texas eectric power
industry to meet the eectric needs of the [Dallas-Fort Worth] customersreliably over the next
5to 10 years,” though the PUC saysflexibility in the SIP rules will make this scenario far less
likely.**? Toreducean emissionsreduction burden on éectric utilitiesand their customersor any
other per son affected, the statemust necessarily shift theemission reduction bur den to someone
or somewhere else*
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Environmentalists say they will keep pressure on the state to adopt even stricter measures,
arguing that the underlying assumptions will prove to be overly optimistic about emission
reductions!** An estimated 600 peopleover flowed each of several TNRCC hearingsin Houston
andtheDallas-Fort Worth areaover clean air proposals, with about 250 carrying signsof protest
at oneHouston meeting.'* Even so, The Texas Department of Transportation contendsthat the
threat of sanctionswhich could delay highway projectsfor 5 yearsmay not be high in the public
consciousness.*#

Likewise,local residentsand r epresentativesof busnessand industry evenly divided the crowds
of between 150 and 800 people attending the TNRCC public hearingsregarding the August 25,
2000 rules package, some expressing loud and angry resistance!*” Many residentswho har bor
concerns about the effect of air quality on public health point to the industrial complex as the
culprit.®  Some citizens say the rules impose unfairness by reducing personal freedoms of
individuals and assert that the state should require more of industry.**

Variousindustry groupstodatehavefiled 6 separ atelawsuitsscatter ed thr ough stateand feder al
courts attacking the TNRCC air rules. Theplaintiffsattack TNRCC rulesrequiring emissons
reductions from ground-support equipment at airports, eectric utility plants, cement kilns and
other rules to implement an ozone-season ban on heavy construction equipment and the
accelerated retirement of diesel equipment. The TNRCC expectsto prevail in each suit, but
cautions that any court ruling barring any one provision could jeopardize the ability of the state
to comply with federal law. >

THE CHARGESTO THE LEGISLATIVE COMMITTEES

Ultimately, decisonsregarding compliance with the federal Clean Air Act restswith the Texas
L egidature. On December 20, 1999, House Speaker JamesE. “ Pete’ L aney directed theHouse
Committee on Environmental Regulation to:
| dentify program optionsin all areas of the state for achieving and maintaining
compliancewith federal air quality requirementswhilepreservingthepotential for
economic growth. Thereview should consider theeffectsof projected population
growth on transportation requirements>*

Similarly, Lieutenant Gover nor Rick Perry char ged theSenate Committeeon Natur al Resour ces
to:
Study the challenges Texas facesin meeting federal air quality standards under
the Clean Air Act, and the implications of non-attainment on future economic
growth. The Committeeshall assesstheimpact that federal vehicle, fuel, engine,
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aircraft and other standar ds have on the state’ s ability to meet the Clean Air Act
requirements. The Committee shall also study the connection between air quality
and such related issues such astransportation conformity and funding.*>?
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FINDINGSAND RECOMMENDATIONS

Finding No. 1:
If Texas fails to comply with the federal Clean Air Act, federal law expresdy requiresthe
EPA todirectly implement afederal program in Texas, with theaddition of severesanctions.
Recommendation No. 1:
The State of Texas should make every effort to comply with the federal Clean Air Act.

Finding no 2:
TNRCC rules and regulations intended to meet federal air quality requirements impose
substantial burdens on both the general public and the business climate. However, steps
already taken by the TNRCC represent a good faith effort to meet federal air quality
standar dswith the least amount of interference possible. The agency basestheruleson a
great deal of public input, stakeholder involvement, and not least of all, the best scientific
dataand scientificanalysiscurrently available. Texashasan opportunity toadjust each clean
air plan at a ‘mid-course correction’ to avoid unnecessary and expensive investments by
businesses and to avoid unduly burdensome lifestyle changes required of individuals.

Recommendation No. 2:
Texas should move forward with a clean air plan, but dutifully continue to search for better
and mor e efficient methodsto reduce air pollution. The TNRCC should take advantage of
a mid-cour se correction toimprovetheclean air plansat theappropriatetime. Any changes
should bebased on thelatest sound scienceavailable. Thelegidativeremoval of any current
statue or administrative regulation which reduces air emissons should be replaced with a
control strategy which reduces emissions by the same amount.

Finding No. 3:
Thoughcompliancewith federal clean air sandar dswill providenotablepublichealth benefits,
compliance will impose substantial financial investment by the private sector.
Recommendation No. 3:
The legidatureshould balancetheoption of providing reasonablefinancial and tax incentives
to individuals and businesses in order to encourage voluntary steps toward air emissons
reductions and to mitigate the direct cost of compliance.
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LOW-LEVEL RADIOACTIVE WASTE MANAGEMENT ISSUES

On December 20, 1999, House Speaker JamesE. “ Pete’ Laney directed the House Committee
on Environmental Regulation to, “Determine the ramifications surrounding the handling,
processing and disposal of low-level radioactive waste within the borders of the state as they
relate to compact waste, non-compact waste gener ated by thefeder al gover nment, mixed waste,
and licensing of a private or state entity. Review policies of the Department of Health related
to extremely low-level radioactive waste to determine consistency with other states
regulations.”!

BACKGROUND

What is Radioactive Waste?

Radioactive waste results from the use of radioactive materials. Atomsof most substancesare
internally balanced, or stable, but some complex atoms are unstable. They regain stability by
expelling particles, or burstsof energy, aprocessknown asradioactivity.? Radioactivity either
isnaturally occurring or produced by man.

Naturally occurringradioactivematerial (NORM ) comesfrom nor mal decay of unstableelements
in rock, soil, and from space. Examples of naturally occurring radioactive materials (NORM)
incdlude awidevariety of materialsfrom uranium to Brazil nutsand ingredientsin salt substitutes.

Radioactivity produced by man istheproduct of twotypesof nuclear reactionsin uranium: fisson
(breaking or splitting apart a heavy atom) and neutron-absor ption (a nuclear reaction in which
uranium atoms absor b neutrons and change them into heavier eements).®

" Of thetotal amount of radiationthat the aver age person livingin the United Statesisexposed

to every year, 82 percent comes from natural sources and 18 percent comes from non-natural
sour ces. Medical diagnosisand therapy account for morethan 90 per cent of the dose from non-
natural sources."*

Medical uses for radiation include diagnostic procedures and life saving therapies such as
radiation toremove cancer. Other exposuretoradiation can come from home smoke detectors,
cloisonné jewelry and glow-in-the-dark watches. Lifestyles can vary the amount of NORM
exposure. For example, peoplewho livein Denver recelve additional annual aver age exposure
compared to people who live at sea level, and people who live in brick homes receive more
exposur e than people who live in houses made of wood.®
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Radioactive Waste Regulation in Texas Today
Responsibility for regulation of radioactive waste in Texastoday isdivided between thefederal
government and three states agencies, depending on the type of waste involved.

High-level wastes (HL W) aretheradioactive wastes generated by the reprocessing of nuclear
fuel, or theused nuclear fud itsalf. IntheUnited States, high-level wasteisgener ated at nuclear
reactor sites (energy production) and by federal activity. This waste is regulated by the
Department of Energy.

Transuranic waste (TRU) is waste containing alpha-emitting radionuclides of an atomic number
greater than 92 (uranium). It isproduced primarily from reprocessing spent fuel and from use
of plutonium in fabrication of nuclear weapons. The regulation of this waste depends on the
concentration of transuranicsin it. TheNuclear Regulatory Commission (NRC) regulates most
of the higher level material, while within Texas the Texasn Natural Resource Conservation
Commission (TNRCC) regulates the disposal of this waste, and Texas Department of Health
(TDH) regulates the processing.

Low-level radioactive waste (LLW) includes all radioactive wastes that are not high level,
concentrated transuranic uranium tailings, naturally occurring, or oil and gas NORM waste.
These wastes are often confused with nuclear wastes, sometimes the terms are incorrectly
interchanged. However, nuclear wastes and low-level radioactive wastes are two separate
categories. Disposal of thiswasteisregulated by the TNRCC. TDH regulatesthe processing
of thiswaste.

NORM wasteisradioactivewastethat spontaneoudy emitsradiationinitsnatural physical state.
In Texas, the disposal of Oil and Gas NORM wastesisregulated by the Railroad Commission
of Texas (RRC). Disposal of other NORM wasteisregulated by TNRCC.

State Agencies Regulating Activities Involving Radiation and Radioactive Waste

Texas Natural Resour ce Conservation Commission
The TNRCC was created by the Legidature on September 1, 1993. The mission of the
TNRCC isto protect human health, environmental quality and natural resour ces consistent
witheconomicand employment growth. TNRCC responsibilitiesregarding radiation include
regulating the disposal of radioactive substances (except oil and gasNORM wastewhich is
regulated by RRC).
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Texas Department of Health
TDH hastheregulatory responsbility for possession, and use of sour ces of radiation, other
than disposal of low-level radioactivewasteand NORM waste, but including source material
recovery and processing and disposal of sour ce material byproduct waste.

Through its Bureau of Radiation Control, the TDH has regulatory and oversight
responsbility for the safe use of radiation in industry, medicineand research. The Bureau
accomplishesitsmission through two divisons: Licensing, Registration and Standar ds; and
Compliance and I nspection.

An integral part of thework of the agencies, the Texas Radiation Advisory Board (TRAB)
makes recommendationsto the TDH, TNRCC and RRC and furnishes technical advice on
mattersrelating to the development, use and regulation of sour cesof radiation. In addition,
TRAB is charged with recommending changesin proposed or existing rules and guidelines
relating to these matters.

TRAB iscomposed of 18 member sappointed by thegovernor. These membersareuniquely
qualified from specialized fields such as nuclear physics, radiology, pathology and nuclear
medicine.

Railroad Commission of Texas
The Railroad Commission of Texas hasregulatory responsbility for the disposal of Oil and

Gas NORM through its Oil and Gas Division.

Texas Low-L evel Radioactive Waste Disposal Authority (TLLRWDA)
Thisauthority was abolished in 1999 by HB 2954, and its functions were transferred to the

TNRCC.®

Texas Low-L evel Radioactive Waste Disposal Compact Commission
Created by the 73rd L egidature, the Compact Commission isaregulatory authority that will
consist of 6 voting members from Texas and one voting member each from Maine and
Vermont. Among other things, the commission will havethe authority to managetheimport
and export of low-level wasteto and from Texas. Commission member swill be appointed by
the party state gover nors, with the Governor of Texas designating the chair and vice chair.

LOW-LEVEL RADIOACTIVE WASTE HANDLING, PROCESSING AND DISPOSAL

Compact Wagte
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Texas Has a Responsibility

A Compact between Texas, Maineand Vermont for disposal of low-level radioactivewasr atified
by theU.S. Congressin 1998. ThisCompact was established by the states pur suant to the L ow-
L evel Radioactive Waste Policy Act, as amended by the L ow-L evel Radioactive Waste Policy
Amendments Act of 1985.” By enacting this legidation, the U. S. Congress authorized and
encour aged states to enter Compacts for the efficient management and disposal of low-level
radioactive waste.

The TexasL ow-L evel Radioactive Waste Disposal Compact (Compact) providesthat Texas, as
host state, will “ cause afacility to be developed in atimely manner and operated and maintained
through the ingtitutional control period.”® The Compact stipulatesthat “ shipments of low-level
radioactive waste from all non-host party states shall not exceed 20 percent of the volume
estimated to be disposed of by the host state during the 50-year period.” Additionally, the
maximum disposal space allowed to non-host statesis 20,000 cubic feet.®

The Texas L egidature created the Texas L ow-L evel Radioactive Waste Disposal Authority in
1981 to site, develop, oper ate, decommission, and close a low-level radioactive waste disposal
facility for Texas-generated waste. With the passage of the Compact bill in the 73rd Texas
L egislature® thefacility that the TL LRWDA wasto sitewould includewaste gener ated from our
Compact statesaswell.

Sunset Commission

After 18 yearsof attemptsto license a site, the TLLRWDA was abolished in 1999 by

HB 2954, and itsfunctionswer etransferred tothe TNRCC. TheSunset Commission found that
the resulting regulatory structure for low-level radioactive waste disposal creates a conflict of
interest and that in order for Texas to fulfill its obligations under the Texas Low-L evel
Radioactive Waste Disposal Compact thestatemust devel op and havefull administrativecontrol
over the development, management, and operation of a facility for the disposal of low-level
radioactive waste gener ated within the party states.> The Committee agreeswith thefindings
of the Sunset Commission.

Barnwell

In May, 2000 the South Carolina L egidature adopted the Atlantic Compact Bill which melded
South Carolina into a Compact with Connecticut and New Jersey.’® The legislation also set
yearly limits on the volume of waste the South Carolina low-level radioactive waste disposal
facility (Barnwell) would accept until 2008 when it would no longer accept waste from states
outside their compact. Because of therapid declinein theamount of wastethefacility will accept
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fromyear toyear until 2008, Texas generator sof low-level radioactive waste estimatethat they
will not have accessto Barnwell after 2004.1

A possible alternative to Barnwell may bein the making. Envirocare of Utah has applied for a
licenseamendment allowing disposal of ClassB and ClassC low-leve radioactivewastesat their
Utahfacility. “If thelicenseamendment isapproved, Envirocarewill becometheonly generally
available sitein the nation accepting and disposing of ClassB and Class C wastes.” ** However,
Utah’'s Department of Environmental Quality hasto make arecommendation on the application
to the dstate legidature, which will have to pass a concurrent resolution approving the
recommendation. If passed, theresolution must besigned by thegovernor. Therecommendation
isnot expected to beto the state legislature until March, 2001.2

Additionally, “ Utah officialsar e proposing theimposition of a surchargeon all radioactivewaste
entering the statefor disposal at Envirocar € sClive, Utah facility aspart of [the] amendment.”
At thistime the cost of disposal at thisfacility, should the license be successfully amended, is
unknown.

Maine Yankee

Recently Maine Yankee began decommissioning its power plant and now needs a disposal
facility. Given the fact that Texas does not have a disposal facility licensed and the Texas
Compact commissioners have not yet been appointed, the TNRCC does not object to Maine
Y ankee shipping waste to an available facility in a state other than Texas. 8

Non-Compact Waste Generated by the Federal Gover nment

High-L evel Radioactive Waste

The Department of Energy (DOE) has operational responsibility for developing a high-level
wagte repository whilethe NRC retainsregulatory responsibility for thetransportation, storage,
and ultimate geologic disposal of high-level waste®

L ow-L evel Radioactive Waste

Commercial low-level wastedisposal facilitiesmust belicensed by either theNRC or Agreement
States in accordance with health and safety requirements. In Texas, an agreement state, the
TNRCC isresponsble for licensing low-level radioactive waste disposal facilities. However,
current law restrictsissuing a license for a low-level radioactive waste disposal facility to a
private entity.? According to current DOE policy, in order for the DOE to dispose of low-level
radioactive waste in Texas, the state law would have to be changed to allow private entities to
hold a low-level radioactive waste disposal license.
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Additionally, in a Record of Decision released on December 10, 1999, the DOE named specific,
existing federal sites as being the preferred sites for disposal of federal low-level radioactive
waste. However, the Record of Decision alsoincluded adisclaimer, “ Thisdecision also doesnot
preclude DOE’s use of commercial disposal facilities, consistent with current DOE orders and

policy.” %

Tosummarize, federal low-level radioactive waste will most likely be sent to the federal sites
designated as preferred locations by the DOE. Should the DOE exer cise its option to dispose
of low-level radioactivewasteat acommer cial facility, it would used aprivately held sitethat has
been licensed by either the NRC or an Agreement State.

Mixed Waste

Mixed waste is a combination of hazardous waste and low-level radioactive waste? A facility
for disposal of mixed waste would have to be licensed for low-level radioactive waste and
hazar dous waste, unlessthelow-level aspect of thewasteisexempt. L ow-level radioactivewaste
which qualifiesfor an exemption isnot consider ed radioactive and, when mixed with hazardous
waste, can be disposed of as hazardous waste.

Licensing of a Private or State Entity

Current Texas law requires alow-level radioactive waste disposal licenseto beissued onlytoa
public entity.?® Those who support the continuance of this requirement believe that since the
stateislegally responsiblefor Compact waste, thestate should hold thelicensefor, and therefore
the control of, a license to dispose of low-level radioactive waste in Texas. Some supporters
agreethat the State may not bethebest manager of asite, but it will bearound much longer than
a private entity is expected to be. While the management of a site can be contracted out, the
long-term responsibility for the site cannot.

Supporters of aprivatelicensebelievethat it would benefit the privateentity aswell asthestate.
A private facility licensed by the state would be able to accept non-compact waste for disposal
whichwill possibly lower disposal costsfor all generators. Licensing aprivatefacility would also
avoid the current conflict of interest with the TNRCC being both the facility operator and
enfor cement agency.

Other topics debated in relation to this issue include costs, financial assurance, and public
perception. These and others can be debated for a long time with no clear resolution. The
Committeebelievesthat thestateshould hold thelicensefor the Compact wastedisposal facility.
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If otherswant licensing for a private entity, it should be pursued as a separate issue from the
Compact waste facility.

DEPARTMENT OF HEALTH POLICIESRELATED TO EXTREMELY LOW-LEVEL
RADIOACTIVE WASTE

Background
The regulations of the NRC and those of Agreement States* provide for exemptions of

radioactive material in specific concentrationsor contained in specific products. Therulesof the
NRC and Agreement States may also provide for alternate means of disposal of certain waste
sreams upon approval by the regulatory agency. Materials regulated by the NRC and
Agreement States are limited to source® special nuclear,® and byproduct material, whereas
state programshavether esponsbility for regulatingdiscretenaturally occurringand acceler ator -
produced radioactive material (NARM) and diffuse naturally-occurring radioactive material
(NORM).

Types of Exemptions

The following is a summary of the types of exemptions of radioactive material made by
Agreement States radiation control programs and the NRC and a comparison of variationsin
theregulationsfor those exemptions.

Source Material

The NRC exemptsfrom licensur e per sonswho possess, useand transfer sourcematerial® inany
chemical mixturein which source material islessthan 0.05% by weight of the mixture. A 1999
ruling by the NRC Commissionerson thisrule deter mined that the exemption included disposal
of material at that concentration. Thisruleisa matter of compatibility in Agreement States,
therefore, all Agreement States (including Texas) haveidentical, or almost identical, provisions
in their regulations. The TDH has followed the NRC policy and inter pretation in allowing the
exemption to include disposal. A few states, including New York and South Carolina, have
refusedto allow source material at thisconcentration to be digposed of in conventional landfills,
for sanitary and hazardous waste landfills. The permitsissued by the TNRCC for sanitary and
hazardous waste landfills specify that no radioactive material may be disposed of in those
facilitiesthat would requirearadioactive material licenseto possesssuch materials. Therefore,
material that has been exempted from regulation under alicenseispermissible at those sites.
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Certain items containing sour ce material are also exempted from licensure by the NRC and all
Agreement States. Theseinclude suchitemsasglazed ceramic tablewar e, gaslantern mantles,
welding rods, photographic film, optical lenses and shielding material containing certain
concentrations of sourcematerial. Theseitemsmay be disposed of asnon-radioactive material.

FUSRAP

DOE began the Formerly Utilized Sites Remedial Action Program (FUSRAP) program in 1974
to locate, control, and clean up sites where radioactive contamination remains from the early
years of the U.S. atomic energy program. Morethan 45 sitesin 14 states have been identified
as needing remediation under the FUSRAP program. In 1997 the FUSRAP program was
transferred to the U.S. Army Corps of Engineers. Any FUSRAP waste that is disposed of in
Texasisexempt under thesourcematerial exemption. If FUSRAP wastedoesnot qualify for this
exemption it isnot allowed to be disposed of in Texas.

Items Containing Radioactive M aterial

The NRC and Agreement States have adopted regulations that exempt specific items and
concentrations containing radioactive material. The items must be evaluated for safety and
distributed by a manufacturer that is authorized to distribute the items to exempt persons.
Examplesof theitemsinclude smokedetector s, watcheswith tritium? or radium?® dials, electron
tubes and lock illuminators. Theseitems may be disposed of as non-radioactive material.

Exempt Waste from Licensed Facilities

Liquid Scintillation

TheNRC and all Agreement States have provisionsin their regulationsthat allow licenseesto
dispose of low concentrations (0.05 microcurieper gram) of tritium (H-3) and carbon-14in liquid
scintillationfluid and animal car caseswithout regar d totheradioactivity in theitems. Theserules
were based on a risk analysis that showed that, at those concentrations, the risk from the
radioactive material isminimal. Thisallowsresearchfacilitiesto dispose of thismaterial safely
without having to pay high low-level waste costs. Some states, including Texas, have also added
another isotope, iodine-125,% to thisregulation, using the samerisk analysis.

Short-Lived | sotopes

In 1986, the TDH adopted a rule that allows licensees, upon approval by license condition and
review of their procedures, to discard certain concentrations of short-lived isotopesin Type |
sanitary landfills, or if the material is hazardous waste, in a per mitted hazar dous waste facility.
The rulewasbased on arisk analysisperformed for the TLLWDA that demonstrated that, at the
limited concentrationsin therule, themaximum annual radiation exposur eto an individual would
be one millirem, which is about equal to the amount of exposure a traveler receives on a flight
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from Austin to Dallas.

Thisrulemaking was coor dinated with the Texas Water Commission, the Solid Waste Program
(whichwas, at that time, within the TDH), and members of the Sierra Club. No commentswere
made in opposition to therule. This particular exemption is unique to Texas and saves Texas
univer sitiesand medical facilities hundreds of thousands of dollars annually in disposal costs.

Cesum-137

The NRC and other Agreement Stateshaveimplemented regulationsthat will allow licenseesto
apply for alternate meansof digposal of someradioactivematerial if it can beshown that therisk
fromthealter natedisposal givesan equal or better protection than sendingit toalow-level waste
disposal facility. TheNRC evaluated certain concentrations of cesium-1373!in emission control
dust from theinadver tent smelting of agaugeat a scrap recyclingfacility and found that the K 061
waste in the emission control dust containing very low concentrations of cesum-137 could be
safely disposed of in a hazardouswastefacility. Thispolicy and analysiswer e presented by the
NRC as an optional disposal method that the agency would approve on a case-by-case basis.
Sincethe TDH does not have jurisdiction over disposal in this state, the agency does not have
regulations gover ning alter nate disposal means, such asthe NRC and other Agreement States
have. However, the TDH respondedto a petition for rulemakingtoimplement the provisions of
the NRC policy through a rule. The rule, which was adopted in 1998, allows, upon agency
approval, emisson control dust and other material from electric arc furnaces or foundries,
contaminatedasaresult of inadver tent meltingto betransferred to ahazardouswastefacility for
disposal. Theruleincludesconcentration limits, packagingrequirements, and total activity limits
for the waste facility receiving the material. Although this rule is unique to Texas, other
Agreement States and the NRC may allow similar activity through other regulations.

Diffuse NORM

Several states, including Texas, have adopted regulations for NORM. This material is not
regulated by the NRC. Table A gives a comparison of the exemption levels and cleanup
gtandardsfor radium,* theprimary NORM material of concern, aswell asexemptionsfor pipe
and equipment among the stateradiation control programsthat have NORM standar ds, and the
proposed model state regulations developed by the Conference of Radiation Control Program
Directors, anational organization madeup of stateradiation control program directorsand their
staffs. It isobviousthat thereisinconsistency among staterequirements. Thisisduein part to
the lack of federal regulatory requirementsfor NORM.

Texaswasamong thefirst statesto develop NORM regulations, having first implemented the
rulesin 1993. Sincetheruleswere promulgated, agency staff havewor ked with stakeholdersto
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make improvementsto therules. Onerulechange wasadoptedin 1999. The TDH Bureau of
Radiation Control is considering another change that addresses the intent of the NORM
exemptioncriteriaand proceduresfor entering NORM -contaminated vessels. Thisrulechange
will involve coordination with the TNRCC, and the RRC, affected entities and other interested
persons.

PUBLIC TESTIMONY

The Committee met in the Capitol Extension on May 3, 2000 to hear public testimony regarding
low-level radioactive waste.

Jeff Saitas, Executive Director of the TNRCC testified that the TNRCC posted a Request for
Proposal todoastudy on anumber of issueswith respect to managing low-level radioactivewaste
in this state. The URS Cor poration was awar ded the contract for the report® and Rogers and
Associates Engineering, a unit within URS, would do the actual work. The contract was done
under the Qualified Scientist Procurement Process and was for $300,000.

Richard Ratliff, P.E.,L.M.P., Chief, Texas Department of Health, Bureau of Radiation Control
(BRC)
Mr. Ratliff reported on the accomplishments of the BRC including the decontamination of
abandonedHastings Radiochemical sitesthrough ajoint effort of the BRC, the TNRCC, the
Texas Department of Transportation, and theU.S. Environmental Protection Agency (EPA).
In addition, the BRC has posted enforcement trends, disciplinary actions and the most
common violationson their web ste:
<http://www.tdh.state.tx.us/ech/rad/pages/br c.htm>.
Mr. Ratliff then gave the following status of the BRC:
The BRC regulates all sources of radiation in Texas except disposal sitesfor low-level
radioactive waste and disposal of NORM and oil and gas NORM. The sources of
radiationincluderadioactivematerial, x-ray machines, acceler ator s, laser sand other non-
ionizing radiation sour ces.
The BRC currently licenses and inspects the use of radioactive materials at over 2,400
sitesin the state and register sand inspects machine sour ces of radiation at over 15,500
sites. The BRC also certifies and ingpects over 570 mammography systems and has
registered over 950 sitesusing lasers.
The Texas Radiation Regulatory Program (TDH/BRC and TNRCC) has been found
compatible with theNRC and adequateto protect health and safety of the publicfrom the
use of radioactive materials.
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Mr. Ratliff explained regulatory trendsand concernsrelated to them:
The use of radiation has continued to increase as the Texas economy has grown.
Virtually every industry, medical facility, and educational institution in Texasmakesuse
of radiation sour cesfor the safety and benefit of Texascitizens. Theregulation of source
useis necessary to prevent unnecessary radiation exposureand harm from accidental or
intentional misuse of the sour ces.
Currently BRC isnot ableto keep up with theinspection wor kload for x-ray and laser
registrants. Thex-ray inspection program hasdecreased the scope of ingpectionsto
the minimal level that will still assure safe use and reduce unnecessary exposure to
patients and workers. Thebacklog of overdue ingpectionsisstill near 4,000 and the
number of ingpectorshas not increased to meet thisdemand. Capson the number of
full timeemployees(FTEs) and theamount of travel theBRC isallowed further limits
the x-ray inspection program.
The BRC does not have any FTEs for laser inspections. To ingpect laser light shows
(usually performed at gatherings of large numbers of people) the BRC must pull staff
from the x-ray or radioactive material program. The same must be doneto respond for
complaintsregarding lasers.
Through a benchmarking process, the BRC was able to compareits current regulatory
program in two different categories. The first was looking at staffing compared to
recommended staffing methodologies* for an adequater adiation program for all sour ces
of radiation. Theresultsrevealed that the BRC falls far short of what is needed for a
compr ehensive radiation regulatory program. lllinois, Florida and California meet the
recommendedstaffing requirements; several other statesmet thecriteriafor radioactive
material and x-ray programs, but not for the non-ionizing radiation program.
The second benchmar k waswith other Agreement States, comparing the expenditureper
capita on radiation control activities. Of the twenty-six states reporting, Texas ranks
seventeenth. Texasspends$0.33 per capita; theaverageis$0.47 per capita. Illinoiswas
the highest at $2.06 per capita and New Mexico the lowest at $0.19 per capita. Neither
of these outlyerswer e used to calculate the aver age cost.
Mr. Ratliff commented that ther eareadditional complicationstothelack of FTEs. TheNRC
discontinued funding for specialized training courses, and the BRC is unable to fund this
training. Combined with noncompetitive salariesthistraining shortage meansan inability to
hire new staff that are already trained, or provide training to new, untrained staff. The
problemisfurther compounded by thefact that nearly half of thetechnical staff will bedigible
for retirement within five years. This will result in the loss of more than 650 years of
radiation health physics experience.

Arthur C. Tate, Director of Complianceand I nspection, Texas Department of Health, Bur eau of
Radiation Control
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Mr. Tatetestified regarding the following legidative changesthat the Committee may want

to consder supporting:

» Changing the definition of radiation to include non-ionizing radiation. Therearedevices
being used that look and act likelasers, but theway they emit light isdifferent. They are
usedfor cosmetic purposesand in laser light shows. People can sustain seriousburnsor
even be blinded by the use of these devices. Being fairly new technology they do not fit
the definition of lasersthat should beregulated; changing the definition would allow the
BRC to regulate and inspect them.

» Authorizethe use of administrative penalties to pay for the disposal of the abandoned
sour cesthe BRC collects. Recently the widow of a doctor called to report a sour ce she
had in her garage. Her husband had used it in his practice and she wanted someoneto
know whereiswas before she died. Thisisn’'t unusual. If a changein the statute were
made to allow the penalties collected for severe violations of the Radiation Control Act
to be placed in the radiation and perpetual care fund, this could provide funding for
disposal of these sour ces.

* Authorize assessment of administrative penalties against individual violators and non-
licensedentities. Unlessan individual isregistered with usor licensed by the BRC, even
if they commit a severe violation the BRC can’t assess penalties.

* Removeingpection interval for mammography to allow the TDH to change the interval
by rule asthefederal interval is changed.

* Delete gatutory requirement for the TDH toreview thequalificationsfor all radioactive
material applicants financial capability. The BRC collectsfinancial assurancefrom high
risk applicants. Things like moisture density gauges used by the State Highway
Department are not high risk and theBRC would liketheflexibility to not usethe BRC's
resour cesto review financial qualifications.

* Clarify the administrative penalty provisons in Chapter 401. All the administrative
penaltiesarelisted in thecivil penalty section; consequently all ther eferencesarewrong.

Jimmy Barker, Secretary, Texas Radiation Advisory Board Member and Chair of the TRAB
Wagte and Industry Committee
The BRC asked the TexasRadiation Advisory Board (TRAB) for guidance on thelength of
time a license should be granted for the storage of low-level radioactive waste. After some
consider ation by theWasteand I ndustry Committee, the TRAB recommended that theBRC
use a term of 160 years for the design life of a facility with appropriate specifications for
continuing compliance inspections and license renewals.
Mr. Barker testified that the TRAB made additional recommendationsincluding:
» Thedsate should hold the license for the low-level radioactive waste facility.
» Thefacility should be operated by a private company.
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* The stateshould pursue Assured | solation asone of the optionsfor addressing the needs
of the State of Texas and for the Texas, Maine, and Vermont Low-L evel Radioactive

Waste Compact.
 Thedsateshould consder a stewherethelocal publicissupportive.

.Margaret N. Maxey, Professor of Bioethics, Biomedical Engineering Program, University

of Texas, Austin

Dr.

Dr. Maxey testified that, “ Citizens of Texas must cease using unjustified moral claimsasa
way to escapetheir ethical responsibilitiesfor radwaste disposal. All wastes -- chemical or
radioactive or whatever -- are an inescapable byproduct of the society in which we live and
thrive and enjoy countlessbenefits. Ethical judgments, based on the preponder ance of valid
scientific evidence, remain our safeguard against impossible utopian demandsfor safety.”

Jack Krohmer, Chair, Texas Radiation Advisory Board

Dr. Krohmer stated that the State of Texashasan obligation to handlelow-level radioactive
waste. We license thousands of installations to beneficially use radioactive materials, and
having donethat we havean obligation that we must provide somemeansof gettingrid of the
waste.

Dr. Krohmer also testifiedabout the staffing shortagethat the BRC isfacing (seetestimony
of Richard Ratliff for more on this subject).

Ken Kramer, Director, Lone Star Chapter of the Serra Club and The Public Interest Sunset
Working Group

Mr. Kramer testified that the Public Interest Sunset Working Group is a loose coalition of

environmental or ganizations, and they recognized that the State of Texashasaresponsibility

to deal with low-level radioactive wastein this state. He then shared some of the Working

Group’sprinciplesfor dealing with low-level radioactive waste:

» Thereseems to be a consensus among most groups that Assured Isolation is the best
option currently being pursued.

* Production of radioactive waste should bereduced or eiminated whenever possible.

* Wade should not beburied. Above-ground, fully-monitored storageis preferable.

* Low-level radioactive waste should be reclassified so that waste with a half-life of less
than 100 year sis separated out from waste with a half-life greater than 100 years.

* Radioactive waste management should never be privatized.

* On-site assured isolation should be a priority, and classified for legal and regulatory
purposes as “ disposal.”

* Any management system hasto bedesigned toisolatethewastefor aslong asit remains
radioactive and use the best available detection technologiesto monitor the waste.

* Trangportation of waste should be minimized.
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» The Compact should be changed to eiminate the importation loophole.
» All decisons should be made with full and effective public participation.

Ruth McBurney, Director, Divison of Licensng and Registration and Standards, Texas
Department of Health, Bureau of Radiation Control
M s. M cBur ney explained comparisonsof exemption practicesin radiation control programs.
Theinformation she gaveisincluded in thisreport, beginning on page 2.7.

Dr. Robert Bernstein, Former Commissioner of the Texas Department of Health
Dr. Bernstein testified that it is absolutely essential that Texas have a system of itsown to
dispose of its low-level radioactive waste. It should be licensed and regulated by a state
agency. Theuse of radioisotopesisvital in medical practice and research.

Edward Selig, General Manager, Advocates for Responsible Disposal in Texas (ARDT)
Mr. Selig testified that there are over 900 licensees in Texas that generate low-level
radioactive waste; mor e than 50 of these store low-level radioactive waste on site. Healso
expressed concern that disposal optios are dwindling rapidly. ARDT’s position isthat the
State of Texasshould hold titletothewaste, but that privatepartiesshould beableto provide
all agpects of permanent disposal.

Wesley M. Dunn Director, Department of Environmental Health and Safety and Corporate
Radiation Safety Officer, International |sotopes, Inc.
Mr Dunn testified that his company does two things:
e producesradioactive materials using accelerators,; and
» takes radioactive material and acts as a contract manufacturer to make
radiophar maceuticals used for diagnosis or therapeutic purposes.
Mr. Dunn explained that the manufacturing process creates waste, and without disposal
optionsthey cannot continue to produce life-saving products.

Tim Powell, Manager of Health Physics, South Texas Nuclear Operating Company
Mr. Powell testified the low-level radioactive waste disposal isa problem in Texaswith two
feasible options: below ground disposal and assured isolation. He also stated that they
believe that privatization of theresponsbility of obtaining alicensefor, and the operation of,
the low-level radioactive waste disposal facility would be beneficial.

Douglas C. Kay, Radiation Protection Supervisor, Commanche Peak, TXU
Mr. Kay testified that hispositionisvery similar tothat of Mr. Powell, the previous speaker .
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| an Scott Hamilton, Certified Health Physicist, Assistant Professor and Health Physics Program
Director, Texas A& M University’sNuclear Engineering Department
Mr. Hamilton testified that the South Texas Chapter, Health Physics Society isavailableto
extend any service to the Committee that may be needed in resolving thisissue. He said,
“Health physicists are specialists in radiation safety; there are 200 in the South Texas
Chapter. Wearenot ‘pro’ or ‘anti’ anything nuclear. Weare pro safety.”

Laura Burnett, Friends of Ward County
M s. Burnet testified that not all of the local public is supportive of a low-level radioactive

waste disposal facility in Ward County.

Donald L. Darling
Mr. Darling gave an article to the committee: Improvements in local infant health after
nuclear power reactor closing. Healso testified that the problem of nuclear wasteistoo big
towritealaw that would be all-encompassing.

Bill Clayton
Mr. Clayton testified that whilethe state could hold thelicense, it should be ableto contract
the management of the facility to a private company. He also expressed that Envirocare
seeks legidative guidance asto whether there will be changesto the lawsto either prohibit
or considerably limit the market to accept FUSRAP waste in the near term.

Kathy Fausett, County Commissioner, Precinct 2, Ward County
Commissioner Fausett tetified that sheintends to ask her state legidatorsto file a bill to
allowalocal community to havealocal referendum beforearadioactive wastefacility can be
built in their county.

Susan Lee Solar, Grandmothers and Mothers Alliance for the Future
Ms. Solar testified that Texasisatarget for the nuclear waste industries because we allow

Class C waste to be brought into the state. She also commented that there are socio-
economic issues that need to be considered.

Clark Lindley on behalf of Reeves County Judge Jimmy Galindo
Mr. Lindley requested that the Committee consider theinterest of the peoplein the counties

surrounding a county that is being considered as the site of a low-level radioactive waste
facility.

SUNSET FINDINGS
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The Committee agrees with the findings of the Sunset Advisory Commission Staff:

* Thecurrentregulatory structurefor low-level radioactivewastedisposal createsaconflict
of interest.*®

* Inorder for the State to fulfill its obligations under the Texas Low-Level Radioactive
Waste Disposal Compact the State must “ develop and have full administrative control
over the development, management, and operation of a facility for the disposal of
low-level radioactive waste gener ated within the party states.”*’

» Assured Isolation isa viable option for low-level radioactive waste management.

COMMITTEE FINDINGSAND RECOMMENDATIONS:

Finding No. 1
» The Statebearsultimateresponsbility for Compact low-level radioactivewaste disposed
of in Texas.

Recommendation No. 1:
* Thedsate should hold the license and/or permit for the Compact disposal facility.

Finding No. 2:

* Whilethepoliciesof theTDH related to extremely low-level wastear enot consistent with
other states, they areappropriately protectiveof thehhealth and safety of humansand the
environment.

Recommendation No. 2:

* The Committee does not recommend any changesto the policies of the TDH related to

extremely low-level waste.

Finding No. 3:
* Unlessa person isregistered with or licensed by the BRC, even if a severeviolation is
committed, the BRC can’t assess penalties.
Recommendation No. 3:
» Authorize assessment of administrative penalties against individual violators and non-
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licensed entities.

Finding No. 4:

* TheBRC hasnojurisdiction over the bankruptcy courts or their trustees. Contingency
funds,if they exist, aretied up in court proceedings and not availableto the Stateto use
for proper mitigation. If no contingency fund exists, the agency has no legal access to
assets involved in court proceedings. Human and environmental health and safety can be
threatened by abandoned sour ces or waste.

Recommendation No. 4:

* The legidature of Texas should memorialize the U. S. Congress to pass legislation
necessary to protect public health and safety regarding low-level radioactive waste and
other hazardous waste that may be involved in bankruptcy proceedings.

Finding No. 5:
 TheBRC isfacing theloss of approximately fifty percent of its staff to retirement over
the next five years.
Recommendation No. 5:
* The state should carefully consider the loss of staff at the BRC. Losing 50 % to
retirement is far more serious that a general 50% workforce reduction. The loss to
retirement will be aloss of knowledge and expertise which will not be easily replaced.

Table A
Comparison of NORM Rulesby State

Radium Exemption Concentration Radium Cleanup Standards
AR 5pCilg AR 5/15 pCi/g®
CO (proposed) 5pCilg CO (proposed) 5pCilg
GA 5 pCi/g with high radon factor ® GA 5/15 pCi/g with high radon factor

30 pCi/g with low radon factor @ 30/15 pCi/g™ with low radon factor
LA 5 pCi/g above background LA 5/15 pCil/g, or 30 pCi/gif the
effective dose equivalent to

member s of the public does not
exceed 100 millirem per year

MI (proposed)  5pcCil/g MI (proposed)  5/15pCilg

MS 5 pCi/g with high radon factor MS 5/15 pCi/g with high radon factor
30 pCi/g with low radon factor 30 pCi/g with low radon factor

NM 30pCilg NM 30/15 pCilg
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ND 5pCilg ND 5pCilg

NJ Variable- depending on NJ Annual doselessthan 15 mrem/yr
concentrationsand volumes-
annual doselessthan 15 mrem/yr.

OK (proposed) 30 pCi/g OK (proposed)  30/15pCilg
OR 5/15 pCilg OR 5pCilg
SC 5 pCi/g with high radon factor SC 5 pCi/g with high radon factor
30 pCi/g with low radon factor 30 pCi/g with low radon factor
TX 5 pCi/g with high radon factor TX 5 pCi/g with high radon factor
30 pCi/g with low radon factor 30 pCi/g with low radon factor
CRCPD (proposed) 5pCilg CRCPD (proposd) 5/15 pCilg
NOTES
(1) Highradon factory isaradon emanation rate centimeters (cm) of soil below the surface,
greater than 20 pCi per square meter per second 15 pCi/gin each 15 cm depth below thefirst.
(2) Lowradon factory isaradon emanation rate less(4)30/15 pCi/g is 30 pCi/g of radium in sail,
than 20 pCi per square meter per second. averageover any 100 square metersand averaged

(3) 5pCilgof radium of in soil, averaged over any  thefirst 15 centimeters of soil below the surface, 15 100 square meters
and averaged over thefirst 15 pCi/gin each 15 cm depth below thefirgt.

Comparison of NORM Rules by State (continued)

Exemption for Contaminated Equipment

AR Concentration limit only
(5 pCilg)
CO Concentration limit only

(Proposed)  (5pCilg)

GA 50 uR/hr including background
LA 50 uR/hr including background
MS 25 uR/hr above background
100 cpm above background
NM 50 uR/hr including background
OK 50 uR/hr including background
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OR 5pCilg

SC 50 uR/hr including background
TX 50 uR/hr including background
CRCPD Concentration in dpm

(Proposed)

NOTE: Beforerelease for unrestricted use, equipment contaminated with NORM should not exceed
specified contamination limitsin dpm/100 sg. cm.

The Committeeis grateful to the Bureau of Radiation Control, TDH for providing thistable.
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SOLID WASTE TIPPING FEES




OVERVIEW

Inorder tofund themanagement, per mitting and enfor cement of solid waste programs, The State
of Texaschargesa “tipping fee” on solid waste disposed of within the bor dersof the state! By
statute, thelegidaturededicatesone-half of thetippingfeer evenueto Gener al RevenueAccount
0549--Waste M anagement,? for use by the TexasNatural Resour ce Conservation Commission
(TNRCC)in administeringand oper ating solid waste management programs? Statutesear mark
the other one-half of the tipping fee revenue to General Revenue Account 5000--Solid Waste
Disposal Fee,* for usein local and regional solid waste planning and other solid waste projects
and for grants administered through the regional planning commissions® generally referred to
as Councils of Governments (COGs).°

Statutesdictatethat each of the24 COGsr eceivetippingfeer evenuesbased on population, area,
solid waste fee generation, and public health needs.” The TNRCC basesthe current allocation
factors for fundingto COGson 33% population, 33% feegeneration, 15% geographicarea, 10%
number of cities and counties, and 9% number of personsin poverty, but no COG will receive
lessthan $150,000 per year.® Thelegidaturetypically choosesnot to appropriatethefull amount
of moniesin the solid waste revenue stream to the TNRCC or the COGs? For example, as
estimatedby the COGs, of approximately $28 million generated in 1996 and 1997, thelegidature
chose to appropriate $21 million.*°

The TNRCC contractswith each COG on abiennial basis, and thecontractsstatethat the COGs
will return any unspent moniestothe TNRCC.** The TNRCC over seesthe COG’suseof grant
funds, and may suspend payments or require reimbursements if the TNRCC deter mines that
substandard performance existsin a COG’s grant program.*?

HISTORY OF MUNICIPAL SOLID WASTE FUNDS

In the face of a potential budget shortfall in 1991, the legidature cut the amount of General
Revenue funding for municipal solid waste programs. In order to ensure adequate funding for
adminigtering the state' s solid waste programs, legidation allowed the almost tripling of tipping
fees.’

Before 1995, financial assistance to local governments from tipping fees came through direct
grants from the state to COGs or to local governments!* However, in 1995, the legidature
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allocated one-half of thetipping fee revenuetothe COGsto beused for local and regional solid
waste proj ects consistent with local and regional solid wasteplans® L egidativeintent indicates
that the transfer occurred because landfill operators and local governments believed the state
would use one-half of solid waste feesfor local projectswhen thelegisatureestablished thefee,
but thelocal sharesteadily decreased from 45.7% to27.9% .16 Further, thelegidatureintended
the transfer to decentralize solid wasteplanning.!” Critics war nedthat thetransfer would hinder
the ability of the TNRCC to monitor, inspect and take enfor cement actions regarding landfills
since thetransfer would reducefundingto solid waste programs.® Opponentsfurther argued that
the transfer provided too little over sight of how the COGs could usethe monies, especially amid
criticismsthat COGs historically spend too much of their grant money for administr ative costs
and duplicative studies or that COGs may use the funds to compete with the private sector .*°

At thetime of thetransfer, the state estimated that fees would raise approximately $24 to $25
millionannually.?® A 1999 State Comptroller estimateindicatesthat in each of fiscal years 2000
through 2004, one-half of thetipping feeswill raise, $15,876,000;% theentiretipping feewill then
raise atotal of $31,752,000 each fiscal year until 2004.

Ina 1996 interim study of closed landfills, based on an estimated $24 million in revenue per year
from tipping fees, the Committee determined that, “. . . tipping fees gener ate sufficient revenue
to copewith program needsaswell astheremediation of emergency sites. ..." % Interestingly,
the Committee also under scored the need for increased enfor cement to prevent illegal dumping
and unper mitted disposal with current revenue®

Finally, legidation introduced but not approvedin 1999 proposed that, “ .. . at least half . . .,” of
the tipping fee revenue be dedicated to the state’'s municipal solid waste permitting and
enfor cement programs, rather than sending one-half of the revenue to the COGs by statute
In lieu of voting on the legidation, the Committee chose to study theissue during theinterim.?®

USE OF TIPPING FEESBY THE COGS

In 1983 the legidature first authorized the COGs to develop regional solid waste plans® but
current law requires each COG to develop and maintain these plans? By the end of 1992, the
COGs completed the regional plans, which made solid waste revenues available to actively
implement the goals of the plans?®

Although local governments and COGs received solid waste grants beginning in 1993, the
decentralized regional structure for both allocating funds and awar ding grants began in 1996.%°
Statutes specifically authorize COGsto act on behalf of local governments to receive funding,
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provide technical assistanceto local gover nments, and toimplement local and regional projects
whichfrequently involvesgrantsto local gover nmentsbased on a competitive process® Typical
grantsinclude projectsfor recycling, composting, local enfor cement, household hazar douswaste
management, assistance with local studies, establishing citizens collection stations, and
purchasing scales at landfillsaswell as education and training.®! In addition, the COGsmonitor
solid waste projects and play a key role in conducting a landfill inventory of active and closed
landfills3? In order to protect theinterjection of statefunds competing with privateindustry, the
legidaturerequiresthat, “A project or service funded (through solid waste COG grants) must
promote cooperation between public and private entities and may not be otherwise readily
available or create a competitive advantage over a private industry that provides recycling or
solid waste services.” # Solid wasteindustry representativesoften arguethat thelegisaturedid
not provide an enforcement mechanism for the prohibition against competition, but the COGs
answer by pointing out that, “ The program includes a deliber ate processfor assuring that these
activitiesenhanceprivatesector participation and donot competewith privatesector business.” 3

Statutescurrently requirethat the COGssubmit abiennial report tothelegidaturedetailing how
each planning region spends the tipping fee revenue allocated to each region.®*® The Texas
Association of Regional Councilsissued thefirst report on January 29, 1999.% The COG report
concludesthat duringthefir st twoyear period snce COGsbegan receiving one-half of thetipping
fee revenuesin 1996 and 1997, local governments received $15.2 million for 574 solid waste
projects with substantial results®” Though the COGscontinueanalyzing datafor 1998 and 1999,
they estimatethat the legidativereport for those two yearswill show:
+ anexpenditureof $21.41 million appropriated for local and regional solid wasteactivities,
including $16.03 million, or 75% directly on grants,
* expenditures of $5.38 million, or 25%, to carry out activities at the regional level which
the state assignsto COGs;
*  COGsgpent 97.24% of the funds appropriated, and returned theremainder tothestate
treasury; and
» atotal of 531 successful local grant projectsincluding:
e 105 law enfor cement projects (19.8% of total projects);
» 142 recycling projects (26.7% of total projects);
* 114 organic waste projects (21.5% of total projects);
* 105 education and training projects (19.8% of total projects); and
» other projectssuch as 28 for household hazar dous waste management, 11 for citizen
collection stations, 8 for plansand studies, 7 for landfill scales, fivefor river and lake
cleanpus, and 6 miscellaneous pr oj ects®
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THE CHARGE TO THE COMMITTEE

On December 20, 1999, House Speaker JamesE. “ Pete’ Laney directed The House Committee
on Environmental Regulation to:

assess the merits of the current program transferring one-half of the solid waste
tipping fee to councils of government to be dispersed for local solid waste
projects®

PUBLIC TESTIMONY

The Committee met in the Capitol Extension on May 3, 2000 to hear publictestimony regarding
solid waste tipping fees.

Jeff Saitas, Executive Director of the TNRCC testified that in the 1998-99 biennium, solid
waste tipping fees raised approximately $44 million, of which the state allocated $24 million
totheCOGs. Saitasexplained that the TNRCC must approveeach individual grant awar ded
by the COGsand periodically conduct auditsto ensuretheproper useof thegrants. If COGs
improperly usethe grant funds, the TNRCC can suspend thefunds or requirethe COGsto
refund thefundsto the state. The COGs must return any funds not used but can keep the
interest earned for usein solid waste projects.

JimRay, ExecutiveDirector of the TexasAssociation of Regional Councils, testified that the
legidature charges COGswith primary responsbility for coordinating regional solid waste
activities,including regional planning and providing technical assstance aswell aseducation
and training. He stated that the COGs have no enfor cement authority but do contact local
authoritiesif an illegal siteisidentified. Ray testified about other accomplishmentsin fiscal
years 1998-99, including COGs identifying 283,273 illegal litter or dump sites, removing
19,375 tons of waste from illegal sites, collecting 622,357 tons of illegal waste for recycling,
collecting 904 tonsof household wastefor disposal, and hosting 158 educational and training
events.

Gary Pitner, representing The Panhandle Regional Planning Commission, said the state
closely regulatesthe solid waste grants program to ensure the proper expenditure of funds.
He explained theextensive TNRCC contracting processwith COGsto operatethe program,
including detailed limitations on how COGs will use funds and involving public and private
sector input at several stageswith strict audit reports and performance requirements.

Burl Buchanan, Mayor of Spear man, tetified that therecycling program in Spear man would
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not exist without the regional solid waste program and that the state can never meet itsown
40% recycling goal without the program. However, Mayor Buchanan said one-half of the
tipping fees collected by his city which are sent to the stateto fund the program islesson a
dollar-for- dollar basisthan the amount the city receives back from the program.

W.A. “Andy” Meyers, with the Houston-Galveston Area Council of Governmentsand Fort
Bend County Precinct 3 Commissioner, testified that the regional solid waste program
benefits his home county. He stated that his county hired local enforcement officersto
prevent and prosecute illegal dumping. Commissioner Meyers explained that unless an
operator of a disposal site holds a permit, license or registration from the TNRCC, the
agency cannot easily enforce against illegal dumping sites. He said that operatorsof three
illegal sitesin the precinct herepresentsavoid regulation or enforcement by identifying the
steasa ‘recycling facility’ or a “transfer station.” In doing so the site can accept waste
without much scrutiny under state policiesdesigned to encouragerecycling, but the operator
rarely if ever transferswaste off-site.

W.W. “Buddy” Irby, representing Chamber sCounty and TheHouston-Galveston Council of
Governments, testified that the solid waste grants program wor ksto help ChambersCounty,
and with more to accomplish, he asked that the program continue. He also noted that the
local sheriff’s office watches for illegal dumps while on patrol and issuescitationsfor illegal
dumping when they can find a violator.

Ed Janecka, Fayette County Judge, testified that he favor sthe solid waste grants program,
citing the success of the recycling program which his county initiated befor e the state grant
program. JudgeJaneckasaid thecounty later received aCOG grant. Hesaid COGsprovide
local law enfor cement training and education to assist in recognizing illegal dumping.

Jack Steele, ExecutiveDirector of theHouston-Galveston Area Council of Gover nmentsand
representing Houston City Council member Carol Robinson, testified the solid waste grant
program provides significant benefits and works very well.

CaroleLenz, representingHarrisCounty Commissioner SteveRadack and theHarrisCounty
Resour ce Management Program, testified that COGssuccessfully over comeanidentity crisis
in local areas and can shift priorities as needed in a region, most recently to the area of
enforcement. She stated that through 1998 Harris County received over $4 million in solid
waste grants, which representsabout the sameamount of tipping feer evenuethe county sent
to the stateto fund the grant program.

Mary Nix, representing The City of Irving, Department of Public Health and Environmental
Services, said theentitiessher epresentssupport the program allowingthe COGsto over see
state solid waste rules and regulations and helping local governments. She noted several
projects which benefit the city. Nix stated that Irving has remitted about $600,000 to the
gate to fund the grant program and hasreceived $180,000 in grant funds. She stated that if
the legidature continues collecting the fee, the COG program should continue so that local
gover nments can continuereceiving a portion of their money back.
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ChazMiller, representingtheNational Solid WastesM anagement Association, testified that

hisgroup per celved that thelegidatur eintended thegrant program to primarily focuson local

enfor cement of solid wasteregulations, such astar geting problemslikelitter, illegal dumping

and closing illegal sites. Hefurther expressedthe concer nsof the solid waste management

companiesin the association herepresents, including:

* insufficient grant fundsused for anti-litter campaigns, illegal dumpingand ther emediation
of unauthorized sites;

* the short-term nature of the grant program which requires that a recipient continue
requesting fundsfor long-term projects;

» the use of grant fundsto compete with private industry, suggesting that the legidature
disallow the purchase of capital equipment or facilities; and

» theinability to measure benefits of the program.

3.6



FINDINGS & RECOMMENDATIONS

Based on the background of theissue and in substantial part on the public testimony and public
input received, The Committee makesthe following findings and recommendations to the 77th
TexasLegidature:

Finding No. 1
Thelegidature never intended theregional solid waste grants program to continue forever.
Rather, thelegidatureintendstheprogramto‘jump-start’ recyclingand establish aregional
view of solid waste management. Beginning at itscreation in fiscal year 1996, thestate has
already or will spend between $10 million and $15 million per fiscal year for the program.
Given the success of the program and the substantial expenditures, the legidative intent
behind the program will befulfilled in the near future.

Recommendation No. 1:
The legidature should closely monitor the regional solid waste grants program and be
prepared to determine when the intent of the program has been fulfilled and the cost of the
program outweighs the benefits.

Finding No. 2:
In general, local governments collect funds for the solid waste grant program but must
request the COGsto return the moniesin the form of a grant. COGs use a portion of the
revenuesfor other solid wasteservicestoassist local gover nments. Testimony takenreveals
that if a local government receives grant funds through the solid waste grant program, the
amount received represents less than, or in some instances roughly the same amount of,
revenuescollected by thelocal gover nmental entity and remitted tothestatetofund thegrant
program. Noexampleof alocal gover nment receiving moregrant fundingin dollarsthan the
local government sent to the state to fund the program was specifically brought to the
attention of The Committee.

Recommendation No. 2:
The legidature should consder eiminating the solid waste grant program and the
corresponding half of the solid waste tipping fee. Alternatively, the legisature should
consider allowing a local government to directly collect and retain an entirely optional local
solid waste tipping fee for local solid waste projects, with appropriate restrictions similar to
the restrictionswhich currently apply tothe COGs. A local feeshould not exceed theamount
of any tipping fee collected by the state for other state purposes.

Finding No. 3:
Preventing and prosecuting againg illegal dumping is a paramount public policy priority.
However, overwhelming testimony indicates that ambiguity surrounds the authority and
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ability of the TNRCC and local governments to enforce against illegal disposal and illegal
dumps. Improvements can be made.
Recommendation No. 3:

The legidatureshould clarify theauthority of the TNRCC and local gover nmentsto enforce
againstillegal solid wastedisposal and illegal dumpingand should provideadequater esour ces
and tools. In addition, since a state wastetire recycling subsidy program no longer exists,
enforcement of illegally discarded waste tires should be included in any increased
enforcement initiatives. State and local agenciesresponsiblefor enforcing solid waste laws
should increase enforcement. The solid waste grants program and the COGs should play a
mor e activerolein direct enforcement efforts.

Finding No. 4:
Testimony reveals that public policy to encourage recycling allows unscrupulous actors to
easily obtain a recycling authorization from the TNRCC, receive large quantities of waste
material under the guise of recycling, but either very dowly or never recycle the material.
Thispolicy creates aloophole allowing unauthorized dumpsto be called recycling facilities.
Recommendation No. 4:
Thelegidature should clarify and clearly distinguish between different types of solid waste
facility authorizationsincluding a recycling facility, a transfer facility, a solid waste disposal
facility and any other solid waste facility classfication which may open the door for illegal
dumping. However, clarification should not j eopar dizethestatepolicy toencour ager ecycling.

Finding No. 5:
Input from thepublic, and especially from local gover nments, providesinvaluableinfor mation
tothelegidature. Inresponseto thisinterim study, the COGsingtituted a statewide effort
to influence the outcome of thisstudy. To date, The Committee hasreceived over 40 |etters
or copies of resolutions from citiesand over 13 from counties, which were requested of the
local gover nmentsby the COGs. In addition, 6 letter shave been received from COG groups.
Though state law allows a state agency or a private entity which receives state funds to
provide information to the legidature, the law prohibits one of these entities from lobbying
the legidature®-- thisavoidsthesituation where‘thetail wagsthedog.” Promulgating adr aft
resolution for local gover nments constitutes substantially more than providing infor mation.

Recommendation No. 5:
Since COGs are essentially governmental entities and receive state funds, the same
prohibitions against lobbying thelegidaturewhich apply to other state agenciesand entities
which receive state funds should also apply to COGs.
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OVERSIGHT




OVERVIEW

On December 20, 1999, House Speaker JamesE. “ Pete’ Laney directed the House Committee
on Environmental Regulation to, “Conduct active oversight of the agencies under the
committee' sjurisdiction.”! House Rules charge the committee with jurisdiction over:
(@) air, land, and water poallution, including the environmental regulation of
industrial development;
(2  theregulation of waste disposal;
(3) environmental mattersthat are regulated by the Department of Health or
the Texas Natural Resour ce Conservation Commission [TNRCC];
(4)  oversight of the TNRCC asit relatesto environmental regulation; and
(5) thefollowing stateagencies: the TexasAgricultureResour ces Protection
Authority, the Texas L ow-L evel Radioactive Waste Disposal Compact
Commisson, and the Texas Low-Level Radioactive Waste Disposal
Authority.?
Without question, thethreemost substantial issuesunder The Committee sjurisdiction focuson
the Sunset of the TNRCC, management of low-level radioactive waste and compliance with
federal air quality standards. This Oversight Committee Report does not address low-level
radioactive wasteor federal air quality standar dssinceindependent committee char gesaddr ess
those issues.

SUNSET REVIEW OF THE TNRCC

Unless the legidature chooses to reenact the statutes governing the TNRCC, the agency will
expire after the 77th Legidative Session in 20013 in accor dance with The Texas Sunset Act.*
Current Sunset Chairman Fred Bosse notesthat thereview of most state agenciesinvolve about
20 issues, but the review of the TNRCC involves at 140.°

Inthethorough review of the TNRCC, Sunset Commission staff met with TNRCC leader ship or
agency staff at least 25 times, participated in 14 site visits in the field, attended at least 10
TNRCC board meetings, sent one-hundr ed-seventy-two (172) interest group letters, received at
least 44 responses from interest groups, and held at least 31 interest group meetings®

The Sunset Commission heard over 20 hours of testimony from the TNRCC and the public on
June 20 and 21 regarding the TNRCC Sunset Review.’ On September 20, 2000, The Sunset
Commission adopted the recommendations® which will serve asthe foundation for the TNRCC
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Sunset bill. In general, the broad, major recommendationsinclude:
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establishing tiersof regulation based on the compliance history of regulated entities, with the
goal in mind of allowing the agency to begin focusing mor e resour ces on those entities with
poor compliance histories, and less resources on entities with a favorable compliance
histories;®

expanding participation in innovativeenvironmental programssuch asflexible per mitting for
entities with favorable compliance histories, and limiting participation in regard to entities
with poor compliance histories;*

allowing the TNRCC to conduct announced inspections only for facilities with favorable
compliance histories;**

requiring accreditation of environmental laboratories which perform environmental testing
toensurecredibleinfor mation on which to baseenfor cement actionsand establish compliance
histories;*?

increasing resear ch on which TNRCC plansand baseslong-rangeenvironmental policiesand
decisions;*?

requiring balanced representation on advisory committees and increasing the type and
amount of information available to the public on the TNRCC website;4

allowing, rather than requiring, the TNRCC executive director to enter into contested case
permit hearings, and only for limited purposes such as completing therecord; °

allowing for moreinvolved public participation at the TNRCC by increasing the weight and
attention given to complaints made by the public;®

removing the limitations on fees which fund TNRCC programs to create flexibility for the
legidatureto deter mine each biennium whether to allow the agency to transfer a portion of
fee revenues among programs; the Sunset Commission referred all other funding issuesto
the appropriate substantive legidative committees for consideration;*’

requiring timely payment and collection of fees and penalties;*® and

continuing the TNRCC for 12 years®®
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IMPLEMENTATION OF ENVIRONMENTAL LEGISLATION
ENACTED BY THE 76TH LEGISLATURE

Thefollowing chart summarizes the committee workload from the 76th L egidative Session:?

House Bills | Senate Total
Bills

BillsReferred 49 13 62
Consdered in Public Hearing 42 2 44
L eft Pending 22 0 22
Reported Out 20 12 32
Reported engrossed n/a 13 13
Reported enrolled 8 n/a 8

Sent to and Signed by the Governor 8 8 16

The following list comprisesthebillsapproved by the committeewhich now exist ascurrent law: 2

« HB801 Uher/etal. - Sponsor: Armbrister (Relating to public participation in certain
environmental permitting procedures of the TNRCC).
Status:. All rulesimplementing HB 801 have been adopted, except for rulesimplementing
new Section 26.0286 of the Texas Water Coderelating to Procedures Applicableto Permits
for Certain Concentrated Animal Feeding Operations.

« HB 1159 Ellis, Dan/et al. - Sponsor: Cain (Relating to county regulation of public
nuisances by deleting the population limit in order for any unincor porated areato
beincluded in this public nuisance statute).

Status. no action by TNRCC required.

« HB 1172 Chisum - Sponsor: Brown, J. E. "Buster” (Relating to low-level radioactive
waste).

! Theinformation in the committee workload chart is provided by committee staff.

2 The section of thisreport relating to specific bills enacted by the 76th Legidatureis
provided by the TNRCC, Intergover nmental Relations Division.
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Status: The draft rule package was presented to the Texas Radiation Advisory Board
(TRAB) on January 29, 2000 and the Nuclear Regulatory Commission (NRC) reviewed the
proposed rulesby February 21, 2000. The NRC stated that if the proposed regulationsare
adoptedwithout significant change, theruleswill meet the required compatibility and health
and safety criteria. The TNRCC adopted the change to the changesto the definition of low-
level radioactive waste on August 23, 2000. Therulestook effect September 14, 2000. The
rule definition maintains compatibility between sateand NRC requirements. Other changed
incdlude adding an exemption-from-rule process, adding an exemption from radioactive
material licensng requirementsfor Superfund and Voluntary Clean-up projectsand allowing
for continuing authorizationsfor existing on-site low-level radioactive material disposal.

HB 1838 Smith - Sponsor: Moncrief (Relating to the regulation of the practice of
professional sanitarians; providing a penalty).
Status: no action by TNRCC required.

HB 2597 McReynolds - Sponsor: Armbrister (Relating to emissionsfrom certain hospital
or medical disinfectants).
Status: no action by TNRCC required.

HB 2619 Ramsay - Sponsor: Ratliff (Relating to the collection and management of used

oil filters; providing civil and administrative penalties).
Status:. Rules have been adopted by the TNRCC which reduce registration and reporting
requirementsfrom annual tobiennial for transporter/transfer facilities, storagefacilities, and
processor s, authorize increased storage time at a storage facility from 90 to 120 days; and
authorize TNRCC to grant two-year variances on storage volume limits and storage time
limits. The Office of Permitting, Remediation and Registration made the changes to
implement therules upon the effective date of December 23, 1999 and drafted a guidance
document for publication.

HB 3288 Greenberg - Sponsor: Barrientos (Relating to the exclusion of certain sewage

dudge from solid waste disposal fees).
Status: Rules were adopted by the TNRCC on July 26, 2000. The rules took effect on

August 17, 2000.

HB 3561 Luna, Vilma - Sponsor: Truan (Reating to grant-making authority of the

TNRCC).
Status. The TNRCC adopted implementation rules July 26, 2000. The rules took effect

August 20, 2000.

SB 486 Brown, J. E. "Buster” - Sponsor: Lewis, Ron (Relating to the processing or
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disposing of solid waste).
Status: Theruletoimplement SB 486 was adopted on June 29, 2000 and took effect on July
20, 2000.

SB 766 Brown, J.E."Buster" - Sponsor: Allen/et al. (Relatingtotheissuanceof certain
permitsfor the emission of air contaminants).

Status: SB 766 was divided into two phases for completion. The first phase implemented,

among other provisions, the Voluntary Emission Reduction Permit program. The second

completed the implementation of thebill, by establishing the multiple plant per mitsprogram,

the fee for grandfathered facilities, de minimus standards, and permits-by-rule, and was

adopted by the TNRCC on August 9, 2000 and took effect September 4, 2000.

SB 828  Shapleigh- Sponsor: Haggerty (Relatingto supplemental environmental projects
undertaken in lieu of certain penalties).
Status. The bill was considered implemented by June 16, 1999. The TNRCC developed

criteriafor international SEPsin coordination with interested entities.

SB 1238 Nelson - Sponsor: Capelo (Relating to accreditation of environmental testing
laboratories).
Status: no action by the TNRCC required.

SB 1298 Brown, J. E. "Buster" - Sponsor: Chisum (Relating to a prohibition on a
requirement for air disperson modeling before beginning construction of a
concr ete plant).

Status. The TNRCC adopted changes to its procedural rules concerning evidence that is

admissible on July 26, 2000. Therulestook effect on August 20, 2000. The new standard

permit wasissued by the TNRCC on August 11, 2000 after the agency received appropriate
stakeholder input.

SB 1447 Barrientos- Sponsor: Dukes (Relatingtotherequirementsfor identifying former
municipal landfillsand notifying the owners of the overlaying property).

Status:. Rulesimplementing the bill wereadopted by the TNRCC on July 12, 2000, and took

effect on August 2, 2000. The 24 Councils of Governments were required to work on

completing theregional inventoriesunder their FY 2000/2001 r egional solid wastegrant work

programs.

SB 1594 Brown, J. E. "Buster" - Sponsor: Cook (Relating to assistance to small

businesses regulated by the TNRCC through itsregulatory flexibility programs).
Status. Staff has completed theregulatory flexibility marketing plan. A survey was mailed
out tosmall businessesduring October 1999. The TNRCC continuesto conduct outreach and
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build upon the survey results.

SB 1746 Jackson - Sponsor: Chisum (Relating to the creation and administration of the
Texas Environmental Education Partnership Fund and the Texas Environmental
Education Partnership trust fund).
Status. TheTexasEnvironmental Education Partner ship (TEEP) Fund Boar d wasappointed
by Governor Bush and has been meeting at least quarterly since December 1999. Three
members of the TEEP Fund Boar d formed the Environmental Education Foundation of Texas
which applied for, and received, a 501(c)(3) letter of recognition from the Internal Revenue
Service. The Foundation will provide administrative support for the TEEP Fund Board.
The Board has also entered into an agreement with the TNRCC to provide air monitors at
public schools as part of the Supplemental Environmental Project (SEP) program. In
conjunction with this project the Board will raise additional funds to provide training for
teachers in the use and maintenance of the monitors, as well as necessary materials for
teachers to educatether studentsabout monitoringtheair. TheFoundation hired adirector
in September 2000. With the placement of staff and the designated non-pr ofit status of the
Foundation, the TEEP Fund Board expectsto move forward at an accelerated pace.

GRANDFATHERED FACILITIES®

Senate Bill 7%° and Senate Bill 766% from the 76th L egisative Session address the issue of
‘grandfathered’ facilities, which arenot subject tostateair per mittingrequirementsbecausethey
existed before the requirements for state air quality permitting programs? Given the high
degr eeof attention and importancegiventoair quality issuesand the per mitting of grandfathered
facilities, The Committee notesthat between 1997 and October 1999:

» 193 dsites submitted applicationsto the TNRCC to per mit grandfathered facilities;

* the TNRCC issued permitsfor 139 sites,

e 29,922 total tonsof reported 1997 grandfathered emissions have been per mitted; and

» the permittingof grandfather ed facilitiesreduced total tonsof actual emissionsby 19,630.

Five of thegrandfather ed facility per mit applicantslisted abovealso applied for air per mitsunder
the per mitting requirementsfor electricfacilitiesincluded in SenateBill 7.2 In total, 75 electric
utility sites applied for permits under Senate Bill 7, which the TNRCC estimates will reduce
sulphur dioxide emissions from 1997 levels by 148,615 tons and nitrous oxide emissions from
1997 levels by 66,193 tons.

3Up to date information regarding the status of grandfather ed facility per mits can be

accessed on the TNRCC website at www.tnrcc.gtatetx.us/grandfather ed/index.html.

4.7



The Committee believesthe grandfathered permitting initiatives adopted by the legisature in
1999 have met with a high degree of success despite some critics?*

WASTE TIRES*

In 1991, the legidature created the waste tire recycling program with the intent to remediate
abandoned waste tire dumps and establish arecycling market.>® After the waste tire program
operated for several years, few recycling and end-use marketsfor wastetire productsemer ged,
and in 1997 the legidature changed the lawto subsidize only program participantswho actually
sent wastettire productsto an end-use?

Apparently deeming thewastetire program afailure, thelegidatureultimately repealed certain
provisions of thewastetire program and allowed theremainder to expireat yearsend in 1997.%
Finally, legidation to implement a less extensive waste tire program approved by the House in
1999 died with a ‘tag’ in Senate Committee®

The Committee notes that some problemswith illegal waste tire dumping have been brought to
the attention of individual legidators and legidative committees. However, the legidature
intends for enforcement of current state laws prohibiting illegal dumping to address the issue.
The Committee intentionally makes no recommendation to implement a waste tire recycling

program.
TEXASAGRICULTURE RESOURCESPROTECTION AUTHORITY®

The Texas Agriculture Resour ces Protection Authority (ARPA) coordinates the policies and
programs of management, regulation, and control of pesticides conducted by the Texas
Department of Agriculture, the State Soil and Water Conservation Board, theTexasAgricultural
Extension Service, the Texas Department of Health, the TNRCC and the Texas Structural Pest
Control Board.?

The ARPA conducted a ‘Pesticide Summit’ on May 11, 2000. The purpose of the Summit was
to determine how state agenciesinteract and what rolethey play in theregulation of pesticides
in order to pinpoint areas of overlap. Representatives from every agency involved with

“Because of continued controversy surrounding wastetire disposal, reuse and
recycling and whether a legidative issue continuesto exist, this section has been included in
thisreport.

® The section of thisreport relating to the ARPA is provided by the Texas Department
of Agriculture, Intergovernmental Relations Division.
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pesticides and the ARPA Board wereinvited to participate. Each quarter the TDA preparesa
report of pesticider egulatory enfor cement activitiesfor the ARPA. Thereport isgenerated from
information provided to the TDA by the agencies involved with the ARPA.

PUBLIC TESTIMONY

The Committee met in the Capitol Extension on May 3, 2000to hear publictestimony regarding
issuesunder The Committee’ s oversight authority.

Jeff Saitas, Executive Director of the TNRCC, noted that the Sunset review of the
TNRCC thoroughly addresses most legisative issuesrelating to the agency. He noted
that air quality issues currently dominate discussions relating to environmental
regulations. Saitas said the agency takes great pains to treat everybody fairly and
consistently in the enfor cement process, with thefocus centering on compliancewith the
law. Regarding waste tires, he said a recent TNRCC and Texas Department of
Transportation study revealsthat recyclersor end-user stake 16 million of the20 million
wastetiresgenerated in Texaseach year. Tirederived fuel accountsfor 62% of theend-
uses and resultsin lower nitrousoxide emissonsthan most other fuels. 1llegal wastetire
dumping does exist, but only in isolated ‘pockets around the state. On funding issues,
Saitas said thecurrent TNRCC funding pr ocedur eseffectively hand-cuff theagency since
some per sonnel work on numer ous programs and must then receive partial salary from
various ear marked accounts.

Joey L ongley, Director of TheSunset Advisory Commission, advised TheCommitteethat
recommendations on thereview of the TNRCC focuson aflexibleapproach toregulation,
based on historical performance and enforcement. Longley noted the inclusion of other
standard Sunset issues such as public participation and the complaint processaswell as
consider ation of the unique funding problems faced by the agency. He said the Sunset
reviewomitsair issuesand other substantiveenvironmental policy issueswhich donot fall
under the purview of the Sunset process.

Joseph L. Fuller, Associate Commissioner of the Texas Department of Health, testified
regarding several issues under the jurisdiction of The Committee which his agency
regulates or monitors. Hesaid 750,000 tiresillegally dumped remain in the border area.
Regarding increased attention toindoor air quality, henoted that thelegidaturerequires
indoor air quality guidelinesfor public schools. Lastly, he said based on improvements
intesting results, theagency recently approved several water bodiesof water for fishing,
including Town Lakein Augtin.

ClarenJ. Kotrla, with the Texas Department of Health, testified regar ding outbr eaks of
mold which detrimentally affect indoor air quality. He said indoor mold problems never
existed until building design changes ingtituted in the 1970s for energy conservation
began preventing the circulation of air which in turn promotes moisture retention and
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mold. Hesaid mold eats organic matter like sheet-rock or paper if moistureis present.
Kotrlasaid no stateagency currently haslegidativeauthority or resour cesto addressan
indoor air quality problem associated with mold in a private home or a private business.

FINDINGS & RECOMMENDATIONS

Because the current Sunset Review of the TNRCC encompasses a thorough analysis of the
agency and because other interim committee charges relating to air quality and low-leve
radioactive waste management and disposal address those issues, The Committee makes no
gpecific findings and recommendations relating to this oversight charge.
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